-

'? 'GW&A\- ‘ ,NO' W.S. 693

BUREAU OF MILI" "0V UETT7Y 1813-21
BUROD STAINZ thL 0~ oy

COSANTA.

A f

BUREAU OF MILITARY HISTORY, 191321,
STATEMENT BY WITNESS.

Witness

Mr. Justice Bahir Davitt,
Dungriffan,

2 8idney Parade Ave.,
' Dublin.
ldentity, -

Circuit Judge, Republican Courts, 1920 - ;
President of -the Hirsh Court, 1951 - .

Subject,

(a)  National affairs, 1506-1923.
(b} Republican Courts, Dail Eireann, 1920-1921.

Conditions, if any, Stipulated by Witness.

Nil
File No, 821637 .
' Form B.SM.2 )
- T R Ah M . . - oty 15t R
~ \i“ \ﬁ,‘. - ':i b \ & .

,_/




iS\\_ BUREAU GF MILUG o) 112700 1613-20
2B < 5\ BURO STXITE MILE'TA ADiZ- 0

= . makd

No. W.S. 343
THE DAIL COURTS -

Statement by Mr, Justice Cahir Davitt,

Dungriffan, 2 Sidney Parade Avenue,

Bublin.

PROLOGUE

Part 1.

Colonel Joyce has suggested that I should, by way of
introduction to my ﬁemorandum on the DA&il Courts, try to give
some 1dea. of my background and environment, with some reference
to politics, during the years preceding my acceptance of a
Judgeship in 1920. What follows is an attempt to do so.

I was;nearly-twelve years old when my father,\Michael
Davitt, died in 1906. We four children then ranged in ages
from seven to sixteen. I cannot recall that he ever talked
politics to any of us or that he ever consciously tried to
inculcate any particular political principles. We grew up,
however, in a distinctly national and separatist ﬁtmospherej
We were aware in a general way of the mein political events
in his 1ife; such lknowledge being acguired doubtlessly from
my mother. &t school with the Christian Brothers I learned
a certain amount of Irish history and I read & good deal more
on my own account. As I grew up my readingiincluded AM.
Sullivan's Story of Ireland, and my father's Fall of Feudalism,

as well as Barry O'Brien's Life of Parnell, and by the time

I went on to the university, I had a falr idea of Irish

history in a general way.
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I entered University College, Dublin, in October 1911,
at the age of seventeen. My elder brother, Michael, (died
1928) had then completed his: fourth year at the College and
had tasken and was still taking a prominent part in most of its
activities, He was: studying Medicine. My sister, Edileen,
was also a8t the College studying Modern Languages. I came in
with a scholarship in science and mathematics, but had no didea
as to what calling in 1ife I was going to follow. . I commenced’
a course in Arts, Had I been asked to describe my ambitions,
I suppose I would have said that I wanted to do as well as 1
could in my academic career, without too much study, and at
the same time, to m2zke the most of my time at the College in

all other respects asawell.

] am sure I took no undue interest in polities. I was,
however, quite aware of the favourable poslition, with regard
to Home Rule, in whieh the second general election of 1910
had placed the Irish Parliamentary Party, and §f the
gignificance of the Parliament Act of 1911 restricting the
Veto of the House of Lords. My political convictions:
included a firm belief that Ireland was a nation justly
entitled to complete independence and separation from England;
that in proper circumstances she was morally Jjustified in
using physical force to secure these ends; that, in the
circumstances fhen existing,\there was no possibility of
securing them by force; and that therefore the only sensible
course was to pursue & poliey of cohstitutional agitation for
self-government. This, to my mind, meant giving full and
loyal support to John Redmond and the Irish Party in their
endeavour to achieve Hbme Rule. These views owed little, 1if
anything, to any attempt at independent thought. They had

Jjust been absorbed from my environment.
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I do not suppose that politles entered very much into
the conversation of first year students; but my impression
is: that these were the opinions generally held by those with
whom i came in contact. There were some "“Imperial Home
Rulers" who believed that independence andusepar&tion, were
they cépable of achievement, would not be in Ireland's best
interests. I think these were very much in the minority.
The College Magazine was the Nationsl Student, which had been

founded the previous year, in 1910. Its tone was professedl}
national and not merely nationalist. The latter word at that
périod,‘to many at least, éonnoted alleglance to the United
Irish league -and not much more. The magazine expressed the
view that the true policy for a National University lay in
conscliously realising to the fullest extent the potentialities
of nationhood, and in endeavouring to send forth from the.
University men of liberal education, of broad views, and of
enlightened judgﬁent, who would help to create and maintain
a,disminctively Irish culture. The general_tone of the

paper did, I believe, in its serious aspects truly represent
the views: of the student body as a whole.

The introduction of the third Home Rule Bill in 1912
stimilated the interest of all students ln political matters,
and the organisation of the Ulster Unionist opposition and
the course of the struggle inside and outsdde the House of
Commons were naturally followed with great interest. The
handling of the situation by Asguith and Redmond on the one
hand and by Carson and his adherents on the other came in
for mach discussion and criticism, There was, however, great
and genuine enthuslasm for Redmond and his: party in their
efforts: to secure a worth-while National Legislature, In the
great Home Rule demonstration held in O'Connell St., Dublin,

4
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on March 31st, 1912, there was a University platform at the
O'Connell monument, the speakers: on which were all drawn from
University College, Dublin, professors and students: being both -
well represented. Round it were thronged hundreds of students
amidst thousands of the general public., - EXceptigg the crowds
which attended the ceremonies of the Dublin Eucharistic
Congress of 1932, the mass of people who attended this
demonsitratlion was the l&rgest I have ever seen. The whole

of the broad‘thorougﬁfare was tightly packed with humanity

from "Findlater's™ Church down to the south end of 0'Connell
Bridge.

-

The great Dublin strike and lockout of 1913 did not,
I am afraid, stir my social conscience to any great extent,
and I imagine I was typical enough of the students generally.
I £ind my attitude not easy to understand now, having regard
to my father's sympathy and association with Labour interests
generally. ‘I suppose I was too much preoceupied with my
own interests: and emusements to be much concerned with the
troubles of others. There was, méreover. mach telk of
Syndicalism and some hints of Communism, Considerable
hoétiiity had been engendered agaihst Larkin and the Transport
Union by the attempt to ship to England some children of the
men on strike with a view to sparing them the hardships which
their families: had to suffer, All studehtszwere not, however,
as uninterested as: I. The National Student observed
editorially that *No one could live in Dublin during the strike
or lockout and noé be provoked to examine his. social values
and perhaps to make new ones®, I believe, to the credit of
the College, several studentéawere to be found among the
volunteer workers: who devoted much time and attention to

relieving to some extent the hardships of the strikerst! families,
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The vicissitudes of the Home Rule struggle contlinued

to excite our interests.’ The formation of the Ulster

Yolunteers, the "covenant®, the activities of Carson,

“G&ilpﬁer“ Smith; and thehrest, the threats of revolution
énd civilqwar, all afforded topics for lively discussion.
The next outstanding event in my memory, however, 1is the
formation of the Irish Volunteers at the meetings in the
Rotunda. on Tuesday, November 25th, 1913.

I cannot now recall to mind any of the circumstances
leading to the meetings. I do remember that some hundred or
more students formed up in Stephen's: Green and marched to the
Rotunda, We succeeded as early arrivals in securing
admission to the Rotunda Rink, where the principal meeting was
held. Othersa less fortunate had to be content with one
or other of the overflow meetings held in the Rotunda itself
and in the gardens. I confess that I have retained no
clear recollection of anything sald by the speakers among whonm
was my brother, Michael. I cannot now recall, if I ever knew,
how he came to be & speaker, 1 presume he was invited by the
organising commi?tee by reason of his name, on account of his
prominence in GCollege affeirs, and in a desire to have the |
younger generation representeﬁ. The oné thing that does
stand out in my memory i1s the pandemonium which broke loose

when Laurence Kettle commenced to read the Volunteer Manifesto.

Members of the Transport Unilon and their supporters were

present in force &nq, for some reason connected with the

strike, were determined not to allow Kettle a hearling.  Shouts,
yells, cat-calls, interspersed with explosions, greeted his
appearance and continued without cessation until he sat down,

having completed the reading of the manifesto not one word



of which could be heard. A respectful hearing was:; given to
all the other speakers, but the proceedings: generally were
‘anything but impressive,

I have recently re-read some of the contemporary
press reports of the speeches: at the meeting. As reported,
they are not &rresting. There is little likely to strike the
imagination or linger in the memory, and much that was sald
was: rather vague and mystifying. My brother's speech was:
certainly not the least puzzling. It was deﬁrec&tory to a
marked extent and indicated a definiﬁe lack of enthusiasm
for the project of forming a Volunteer forece. Why, holding
the views he did, he came to the meeting to glve expression
to them is not readily apparent. I think the most likely
explanation is that before accepting the invitation to speak
hé consulted Dr. Coffey, President of University College,
and was guided by hls: advice. I cannot, however, say that
this did, in fact, happen.

He did not Join the Volunteers that night and nelther
did I. = Some of the students remained on, after the meeting
had concluded, to sign the roll of Volunteers, but very many
did not. My impression 1s: that most of us left quite
unenthusiastic and unconvinced that the Volunteer movement
was either necessary or advisable. It 1s not easy to be
sure about the reasons which then and as time went on satisfied
me to continue in this frame of mind. I was;, no doubt,
influenced by my bfother's;vieus. There may have.been &
certaln element of priggishnessxalso. I had no shred of
"nilitary ambition® and no desire to "play at soldiersh.
There were, howevef, also reasons;whiéh seemed sound eﬁough.

The HEome Rule struggle had reached a critical stage. The



Irish Party were handling a situation as best they could

and finding it somewhat difficult. One military fofce, the
Ulster Volunteers:;, were making things sufficiently troublesome;
another and possibly a rival force could only serve to make
things. more embarrassing.. The issue which was then being
Joined was clear: on one side the ordered process of
constitutional government and legislatlon; on the other arméd
opposition to the will of Parliament. For once 1t was not
for us necessary to be '“against the Government®. Ranged

on the side of constitu%ional right were the Liberal Government
and the Irish Party; against it were the Tories and the
Orangemen. It was: the function and duty of the British
Government to force a decision on the vital issue, and it
seemed that the decision must lnevitably be in favour of
constitutional government. The creation of another military
foree could only complicate matters, might weaken the-support
of friends in England, and appeared to have no marked
countervailing advantages. The "physical force" tradition

in this country had always been a;sociated to a ﬁarked degree
with distrust of, and enmity towards, those who adhered to

the principles of constitutional agitation.

Whatever may have been the real reasons or the effective
arguments that determined our actions, and one cannot rule
cut mere indolence as a contributory cause, the fact was that
neither Michael nor I Jjoined the Volunteers, When in the
course of time and events: the Irish Party were more oriless
forced to ™take up" the movement and to give it their official
blessing & veritable fever for volunteering swept the country.
& College Corps was formed in January 1911, and was fairly
well supported though not with an enthusiasm sufficient to

satisfy Mr. D.P. Moran of The lLeader, who hed some harsh things
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to say about "cheap cynics® and "a dearth of national feeling"
among the students. Those who did Join the College Corps

were apt to be virtuoﬁsly eritical of those who did not.

During 191, events of crucial political importance
occurred with bewildering rapidity. Carson still threatened
civil war; the Liberals suggested an amendment:itc the Home
Rule Bill providing for the exclusion of Ulster; an effort to
test the temper of certaln officers.at the Curragh Camp led
to the "Curragh Mutiny"™; Redmond demanded and was given a big
share in the control of the Volunteers; arms were landed for
the Ulster Volunteers at Larne and distributed without any
attempt et interference by Crown Ebrces} Austria's ultimatum
to Servia followed the Sarajevo murders; the landing of arms
at Howth for the Irish Volunteers was followed by the shboting
at B%chelor's Walk; the international crisis resulted in
general war in Europe; Great Britain declared war on Germany;
Redmond made his historic speech in the House of Commons
virtually pledging Ireland's unconditional support to Britain
in the struggle; and the Home Rule Bill was placed on the
Statute Book and its operation suspended until the conclusion

of the wanr.

Notwithstanding these very serious obstacles to
concentration I was, during this period, well occupled with my
studies as well as with other student activities. I had
decided to go for the Bar and had commenced the course_for the
Bencher's degree of Barrister-at-lLaw, as well as that for the
University degree of LL.B., while at the same time continuilng
my reading for the B,&. degree. My preoccupation with law
and literature did not, however, preclude animated discussion

both at home and in student cilrcles as to events national &and
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internatibnal. In the family circle ﬁe were all agreed from
the beginning that Redmond's attitude was a grave political
error and disastrously at variance with Irish national
tradition. It was soon apparent on the other hand that this
was not the vliew generally held améng the students. Those
who shared our views were in a minority in the College as
they were in the country. Many of the students followed
Redmond's lead or theilr own convictions or inclinations and
joined ﬁhe British army. Many others who for one reason or
another d4id not join up were convinced that those who did
were right and were risking theif 11ve§ in the cause of
Ireland and Irish self-government as well as; for the freedom
of small nations generally. The minority who disapproved
of Redmond's policy laid themselves open to the charge of
being lacking in courage, of being factionists, of being pro-
Germans, and eventually of being Sinn Féiners,

A recruiting speech of John Redmond's precipitated a
split in the Volunteers. The ma jority who approved of his
policy broke away and formed the Irish National Volunteers;

while the resdidue who disapproved and in their disapproval
adhered to MacNeill and the original Provisional Committee
retained the old title of The Irish Volunteers. & meeting

of the College Corps, alleged by some to have been a caucus
meetling, declded to follow MacNeill, There was no unanimity,
however, and after some talk of compromise and neutrality the
split in the College Corps became permanent. As 1 was not a
Volunteer the matter was no direct concern of mine; my
Sympathies:were, however, wholly in favour of the MacNeill

section.
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These differences of political opinion among the

students contributed greatly to the interest of college life

-and added spice to student conversation and discussion.

The circumstance that the University and College authorities
held political viewé which were strictly orthodox and were,
we thought, unduly timorous of the students giving expression
to any others, served to add zest to the entertainment and
ventilation of opinions: politically heretical. The most

obvious forum for the expression of these, as indeed of all

- shades. of student opinion, was the. largest and most popular

debating soclety, the Literary and Historical. There,

whenever the matter under discussion so permitted, and very
ofteg when prima facie it did not, free vent was given to
political opinions of all kinds; and the ranks of the
society were divided along lines of political opinion rather
than, as theretofore, mainly on lines indicating support of

or hostilitylto-the-Auditor-and Committee.

During the: sessions of 191&;15; 2915-16 and 1916-17,
there: were. many speakers who voiced the unorthodox view and
roundly condemned.theapolicy'of Redmond and the Irish Party,
and many others who as strenuously defended it. I do not
purport to recall the names: of all or even of the principal
speakers, or even to be accurate as to those I do mentlon.
My recoilection_is; however, that the unorthodox included
Jonn Dowling(l), Cecil Iavery‘?), Gerala uaguire!3), Frank

McCabe(hJ, Eimar O'Duffycs), Godfrey O"Donnell(é}, Kevin

O'Higginst7)and myself; whilst in the ranks of the orthodox

¢1) Now of 68 Baggot Street, B.D.S.

(2) Mr. Justice Lavery

(3) Solicitor, Claremorris. Brother to the Chief -

Justice..
(L) District Justice, Waterford.
(5) Since deceased. Author of King Goshawk and
other books.

(6) One time proprietor of the Imperial Hotel, 81igo;

now. practising as a doctor.

I T T |
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were to be found: Theo Dillon(l?, Harry BriscoeGZ) James;

03), Garre¢tchjand Donal MeGrathGB), and John

7Y

McSparran

Hearne€6l. Patrick Hogan had in the National Student
of December 191l;, written a reasoned vindication of
Redmond ¥s: policy; and. the editor Denis Gwynn(a) shared his

views..

T do not think, however, they were attending the
Literary and Historical Society"s meetings. 2t this period.
I dare say that we, the unorthodox, were hardly at all
times serious: in all that we: said. In the result, however,
we were indiscriminately labelléd.by our opponents as being

either pro-Germans or Sinn F€iners or both.

The other principal medium for- the expression of

student'opinion.was, of course, the National Student.

This had first appeared in May 1910 under the editorship

©)

of Michael McGilligan ~and. the first ten numbers up

to February 1913 had been edited. either by him or by James

3. Doy1e™%”.  The next six were edited by Bernard Reid (1)

He: was succeeded by Denis Gwynn, who brought out two numbers
in November- and December 191ll. - This was just: the period
when differences of opinion as to national policy were
developing and becoming manifest in the College. The
paper could not be neutral, and Gwynn declared for the
orthodox view which, at the time, was probably that held

by the majority of the students. The toﬁe.of the paper

(1) 8ince deceased. Brother to James Dillon, late
Minister for Agriculture.
¢{2) In business in Dublin.
(3) Q.C., Northern Ireland.
¢!}) Barrister, since deceased.
¢(5) His brother, now practising as a doctor in London.
(6) ©ur Ambassador to the U.S.A. '
(7) Afterwards Minister- for Agriculture. Since
' deceased..

(8) Professor, U.C.GC.
(9) Senior Counsel; brother to Pagrick McGilligan,

i later Minister for Finance.
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under his;editing was: reasoned and moderate. It advocated
the support of Redmond"s policy of "“burying the hatchet"
with England; while it deprecated any recruiting campaign
which might result in “bleeding Ireland white".  It.
condemned on the one hand ™the sycophancy of the political
organisations that lend themselves as: the tools of

English parties", and on the: other "narrow nationalism“

and. "morbid gloating over the past wrongs of Ireland'. His
second number contained the article by Patrick Hogan
defending Redmond“s policy, to wpich I have already made

reference..

Notwithstanding Gwynn"s moderation, the Student under

his editorship fell foul of the. College Authorities: and the

legend: Conducted by the Students of Universitx_COllege,
Diiblin, which had appeared upon the covers of tﬁe first
eighteen numbers,-had, by direction of the Academic Council,
to be omitted. I was to some slight extenf responsible
for this. bit of trouble. I was: at the time secretary

of the Music Society which had been practising some of

the choral parts of Mendelsohn's Lorelei with a view

to performing them at its.firs£ concért; I had
contributed to the: Student a report upon the Society's
activities and, in an atfempt to be facetious, had
referred to the;circumsfance that it was subsisting upon
German material and therefore had reason to be concerned
with possible reactions by the British Government.

I had occasion to have an interview with Dr. Coffey with
regard to some other matter and in the course of it he
condemned this report as outrageous, though he 4id not tax

me with its authorship, nor did I avow it. He also complained
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bitterly of anotﬁer attempt at facetliousness in the same 1s§ue;
This consisted of a series of fictitlous: letters pﬁrporting

to be written by a girl student to & girl friend at home in
the country, and evincing a mild and hérmlessainterest in
students: of the other sex. These had been contributed by a
medical student, Con O'Brien. The President appeared to be
shocked by them and to'be amazed that either of the offending
items should have been allowed to appear. Itlis very
difficult to believe that these iltems afforded the réal reason
for the disapproval of the authorities. I thought &t the
time that the real cause was an editorial reference to an
incident which had occurred at the Inaugural Meeting of the
Medical Society.

Dr. Mcirdle, then Professor of Surgery, read a paper

on: The Medical Profession in Wartime. In this he ventured

to express the opinion that the evidence that the German

troops generally had been guilty of atrocitles in Belgium

was not convineing. At this remark some of the students

in the audience applauded. Whereupon Sir Thomas:; O0'Shaughnessy,
Recorder of Dublin, who was to have proposed the usual
resolution: That the Society is worthy of support - got up

and left the roomn. Doctor Cox(l) eventually proposed this

resolution and, in the course of his remarks, happened to
mention the name of the Secretary of State for War, Lord
Kitchener., Someone started & hiss which was taken up by
many others, and there was much consequent disturbance;
whereupon the President of the College of Surgeons, who was
to have proposed the vote of thanks: to Dr. McArdle for his
paper, also got up and left, His example was followed by
some others of the guests upon the platform. The incident

was made the subject of a parlismentary question addressed to

(1) Father of Arthur Cox, Solicitor.
This year (1952) President of the



the. Chief Secretary for Ireland, Mr. Birrell, in the
House of Commons. The childishnesé,and lack of a sense
of proportion evinced in the whole affair was criticlsed
editorially by Gwynn and this was, I believe, the real
reason for the displeasure of the College Authofities.
Other consequences of the incident and my unfortunate
attempt at facetiousness were that no society was
allowed to have an inaugural or public meeting of any
kind, and the Music Society was not permitted to

perform Lorelei.

Gwynn edited only the two numbers mentioned and
the Student.did not again appear until May 1915, when
Eimar O'Duffy, as self-constituted Deputy-Editor,
vrought out Number 19. His editoridl The College and

the Gountry left no doubt as to what his policy was.

Tt was to justify the word "National" in the title of
the paper as well as. in that of the University, and to
interpret it in consonance with the: tradition of Tone,
Emmet and Mitchell. In June a general meeting of the
students was held, at which the editor and managing
committee were- to be elected for the ensuing year.

By this time orthodox and unorthodox. opinions were more
evenly shared by the students and we, the unorthodox,
had: been at pains: to muster as many supporters as we
could or, as our opponents put it, to pack the meeting.

0'Duffy's editorial report dealing inter alia with

the. matter- of the Student's policy, was adopted after
a. warm debate. I proposed a. vote of censure upon
Gmynn on What. precise grounds I am quite unable to
recall, I think it must have been mainly for his

failure to produce any number after December 19ll..
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As; I had helped to get him into trouble as regards his
last number, and had done nothing to help him to get out
another, it hardly lay with me to cast this or any stone.
The vote was, I am glad to say, rejected. OrDuffy was
elecﬁed Editor without opposition; George Plﬁnkett(l) was.
elected manager; I was. elected secretary, and thélrest
of the managing committee were Sefn Breathnach(z), Patrick
Nolan(aJ and Colm O'LoughlinﬁhJ. The paper accordingly
passed into the hands;of the unorthodox. 0!Duffy edited
Numbers: 20 and 21 in December 1915, and March 1916,

in which the promised “National®™ note. was emphasised.

At this period my closest companion was: Gerald
Maguire. He stayed in *digs" at 70 Lr. Leeson St., kept
by a Miss McAleenan. It was a rather famous 'digs" and
from time to time housed many students who afterwards
became: wellknown publiec figures. These included Neil
parren(®). Conor Maguire®), Patrick lcGiliigan(™), 3.0,
(Ginger) 0'Comne11(®), Michael Tierney'?’, seén Forde 10
and Godfrey O'Donnell. Eimar O*Duffy and I were
frequent visitors.

(1) Since deceased. Brother to Jos. Plunkett and
son of Count Plunkett. ’

(2)- I don"t mow anything about Sefén Breathnach
since leaving College.

(3} Lecturer in Physics, U.C.D. _
(L) Of the Candle Press, Fleet Street.
(5) Bishop of Derry.

(6) Chief Justice.

(7) 1late Minister for Finance.

(8) Since deceased. Afterwards held high rank and
numerous appointments in the Defence Forces.

(9) President of U.C.D.

. (10) Then editor of An Claidheamh Soluls, organ of
. the Gaelic League. Wow District Justice, Galway.
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Both O'Connell and (O'Duffy were officers in the Volunteers.

' We had many political discussions and arguments, during
which Redmond and his polilcy were‘thoroughly denounced;
though. I cannot remember that any alternative long-term
policy was adumbrated by anyone. In so far as I can
recapture my own views, I believe they were, substantially,
that Ireland had every right and reason to remain neutral in
the European struggle; that anyone who believed that
England would willingly honour her bond in full as regards
Home.Rule after the war was living in a fool's paradise;

and that Redmond was certaln to be cheated in the end. It
was, therefore, foolish and eriminal to encourage Irishmeh
to risk their lives to ﬁo purpose in England's cause,
England would use, and very possibly use up, all the troops
she could get from Ireland by voluntary recrultment and
would then attempt to enforce conscription. If that
happened, it would be our right and our duty to resist.

It was impossible to foresee what would be the position

at the end of the war, but our immediate object should be to
keep our men at home, O'Copneil and O'Duffy made the points
that if England tried to enforce conscription no resistence
other than orgénised resistance had an& prospebt of success;
that the only chance of organised resistance lay with the
Volunteers, and the existence of a trained body of
Violunteers was the one argument that might deter England
from attempting to impose conscription on Ireland. They
argued that, holding the views that we did, the only proper
and loglical course for us was to Join the Volunteers.

At this time the College Corps had, I believe, disintegrated,
and students were to be found in each of the four ﬁublin

Battalions., Several of those residing on the south side
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of the city had joined 'C' Company of the Third Battalion,
which paraded weekly each Thursday evening in a yard off
Camden Row, Yielding at length to the arguments: I have:
outlined I went down there one évening in November 1915,
accompanied, I believe, by O'Donnell and Nolan and, possibly,
Farren and.some other residents of 70 Lower Leeson St., and

was duly enrclled as a member of that Company.

At this time I had completed my course of study for
the Bar and had passed my final examination. 'I was duly
called the following January and took my seat in the Bar
Library at the Four Courts, where I attended regularly until
going dut on Circult in March with the Munster Bar. In the
.interval I duly attended Voluntéer parades: on Thursday
evenings, and miniature rifle practice on Sundéy mornings.
Apart from fellow students; I cannot now recall the names
of any of my felloﬁ.WOIunteers;of 'C' Company except one,
Lieutenant Simon Donnelly (l). I_remember manoeuvres at
Crumlin where the Third Battalion was assigned the task
of capturing a position held by one of the other battalions
and was adjudged to have been wiped out in the attempt.

I remember also a few route marches, and on St. Patrick's
Day attended the parade of the four Dublin Battalions in
College Green. This was the last parade at which I was
present. During the rest of March and half of April I was
attending County Courts and Quarter Sessions in Limerick
and West Cork in the hope of picking up briefs,

I returned to Dublin about the middle of April and
remember being entrusted by Seamus: O'Connor (now. City Sheriff,
formerly Dublin County Registrar, then member of the Volunteer

Executive) with a few briefs, one of which was to appear for

(1) Well known afterwards in the I.R.A.
and Black and Tan period.
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two Volunteers named Doyle and Kenny who had been arrested -
while conveying rifles and ammuﬁition through Dublin in a
taxi-cab. They were charged, presumably, with some offence
against the Defence of the Realm Act, and tried summarily

by Mr. McInerney, one of the Metropolitan magistrates, who
convicted them and sentenced them to three months imprisonment,

I wonder now what assistance I could have been to them.

- After my return to Dublin, I 41d not attend any
parades.. I cannot now recall any reason for this and can
only attribute it to slackness on my part, I had probably -
something else to do on the particular Thursday evenings and
Sunday mornings. I can recollect meeting 0'Connell and
O'Duffy during Holy Week, but do not recall -any conversation
of significance. I have an indistinct memory of having a
converéétion in the Cafe Cairo with some fellow-student
Violunteers, in which we discussed a certain document which
had been reproduced in some newspaper, This purported to
be & copy of an order issued by the General Officer
Commanding the British Forces in Ireland and to provide
for the steps necessary to effect the suppression of the
Irish Volunteers. Qur discussion was &s to whether the
document was genuine or had been faked for propaganda purposes.
I cannot remember who my companions were, but I believe we

came t0 the conclusion that the document was: not gennine.

I. do not think I had ever heard any talk of
insurrection or of any desire or design on the part of anyone
to declare a Republic. In the student-Volunteer circles
in which I moved I had heard some rather vague references
to the Irish Republican Brotherhood and to certain Volunteers

who had rather "wild ideas® and to whom some of my companions
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referred to as "Destiny Dopers® on account, presumably,

of their expressed conviction éhat they were destined to play
a part eventually in an armed struggle for Irish freedom.

1 had no idea who these were and gathered the impfession

that they were comparatively few 1n numbers and not of great
influence. When parades and manoeuvres were announced for
Easter Sunday, April 23rd, 1 gttached no particular significance
to them. I had other plans for spending Ezster and had
decided not to attend even before I saw MacNelll's order

in the Sunday Independent directing their cancellation.

On my way to early HMass on Sunday I was handed an order to
attend a parade of 'C' Company that day. Later in the day

I got another order to attend & parade of 'E' Company at
Oakley Road, Ranelagh. Strange to say, this did not arouse
my suspicions that &njthing out of the ordinary was afoot.

In fgct, I obeyed neither order.

We were at this time living at-l, Cambridge Terrace,
Leeson Park. I was at home on Monday morning when I heard
the sound of rifle fire from the direction of Portobello
Bridge. This was the exchange of shots: between a section
of Volunteers occupying Davy's licensed premises &t the
Bridge and a detachment of Bfitish troopsaapprdaching from
the barracks. On going out to investigate I leesrned that
the Volunteers: had occuéied positions at ﬁany pointésin‘the
city and that an Insurrection was in progress. My reaction
to this intelligence I will leave out of account for the
moment. With my brother, Michael, I spent the afternoon
and evening walking about the city gathering what information
we could. 1 remember that Monday night being in Dame S%.
and hearing the noise of. rifle fire from the direction of the

Castle. It was probably an exchange of shots between the
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troops in the City Hall and the Volunteers in the Evening
HMail premises. People were moving freeiy abouﬁ Dame St.
‘we met a group of men carrying the body of a young British
soldier in uniform. When Michael said he was a doctor they
laid him down on the path for examination. He was guite a
young lad and had no side-arms or equipment. He had been
shot through the abdomen and was unconscious. We suggested
getting some conveyance to bring him to hospital whereupon
some of the group ﬁromptly halted a passing saloon car into
which they put the wounded man and drove off with him to

Mercer's Ho&pitél.

On Tuesday we were again out and about the city.
In the afternoon we were in 0'Connell St. where we read the
Proclamation of the Republic ﬁ&sted on the walls of the
General Post Office, Looters had been busy and the
evidence of their activities was everywhere. Lawrence's
shop was burning. Henry St. was littered with broken glass
from the shop frontsﬁ and furniture and other goods were
stacked upon the footpaths. There was no firing, and
people were moving about freely. On Wednesday morning we
were out again. For some reason that I cannot no# remember,
Michael wanted to go acfoss:the eity to the Mater Hospital.
We walked as far as O'Connell Bridge. There was Intermittent
rifle fire going on close by but from what points: and where
directed I could not say. It may have been from Trinity
College. O'Connell St. was empty looking but not entirely
deserted, anﬂ groups: of people were gathered at the corners
-of side streets. We walked up Lower O'Connell St., but
were glad to cut into Lower Abbeﬁ Streeﬁ. "I could hear
the sigh of an occasional bullet passing overhead and now

and then the whine of a ricochet. I was glad to get out
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6f the area as we made our way up to the Mater Hospital.

On our return we thought to make our way back to the south
side vis Marlboro' St, and Butt Bridge, but were stopped at
the corner of Abbéy St. by men who told us it was too risky.
We went back to the corner of Parnell St. and O'Connell St.
* Here we asked some of the sightseers: congregated there
whether it was safe to cross the top of O0'Connell St. and
got the typiecal Dublin reply: "Ah, chancé yer arm!"* We
erossed to the south side eventﬁally by one of the.ﬁridges
above the Four Courts. The only British troops we saw in
the course of the morning were in the vicinity of the
Coombe. That afternoon we spent on Baggot St. Bridge

_ watphing what we could glimpse from there of the attack on
Clahmilliam Terrace. Some time during the day Micheael
was told that a doctor's services were required by the men
occupying the College of Surgeons. This was: a detachment
of the Citizen Army commanded by Countess Markilevicz, who
had been occupying Stephen'érGreen during Monday and Tuesday.
I accompanied him late that Wednesday night to the College
of Surgeons and saw him admitted through the side door

in York St. He came home some hours later. If my
recollection 1is. accurate, the trouble was not so much
gunshot wounds as several cases of incipient pneumonia due
to exposure throughout Tuesday night which had been cold
and wet, We continued our patrolling of the city streetis
on Thursday and Friday restricted to the south side and to
a limited area, but I cannot recall any details of our
wanderings. On Fridey night the sky was 1lit by the glare
of the buildings burning in 0'Connell St. and the adjoining
areas, On Saturday came the‘news of the éeasa fire and

the surrender,
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I had never settled down to work out by process of
clear thinking what in my mind was the proper function of
the Volunteers., Had. I been asked to formulate my ideas
I believe I should have said that they were necessary to
prevent conscription from being applied to Ireland; to
support her demand after the war for a reascnable measure of
gelf-government, and to provide in the meantime a correctlve
influence against "West Britonism" and a rallying point for
those who believed-that we had a fight to ultimate
independence and separation. I realised, 6f course, thet
to belong to a military force meant beling prepared to fight
somebody at some time. In this case the most likely
adversaries were the forces of the British Crown. 1 hoped
and believed that such & conflict, if it did éccur, would
come only when the: Volunteers had behind them the support
of the people generally. I thought that the issue upon
which the majority of the people would most likely unite
in support of the Vo;unteers was resistance to conscriptlon,
To be committed to & struggle without suph support would
involve fighting against absurdly fantastic odds. What
the position would be if the Government decided to suppress
and disarm the Volunteers before the country could be united
in their support I had not tried to envisage. It had
never occurred to me that the Volunteers nmight themselves'
precipitate a conflict in such hopelessly unfavourable
clrcunstances. My mental reactions to the outbreak were,

1 imagine, little different to those of the majority of
the other thousand or more Dublin Volunteers who did not
“éome out™, The whole tﬁing appeared to me to be
&r&gicall& insane.. After a severe examination of

conscience I did not feel myself bound to particlipate and
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I had no inclination to do so. At the sanme time I felt
like a deserter and was miserably unhappy. During the
course of the week wonder at their insanity gave way to
admiration for their courage and pride in the fight they
made. Then'came anxiety and apprehension as to their
fate upon the surrender and eventually grief and futile
indignation at the executions.

For the next four years I was concerned mainly in
trying to acquire a practice at the Bar; an endeayour which
was interrupted by & serious illness with which I was laid
up during the winter of 1917-18. Michael was a member of
the Committee of the Irish National A1id Associatlon formed
to provide some assistance for the families of the Volunteers
in prison and interned following Easter Week. I gave him
some assistance in the work. I did not rejoin the Volunteers
nor d4id I join any Sinn Féin Club or other political
organisation with the result that I had no part in the
development of the national movement. I 4did offer myself
as & gspeaker on behalf of the Sinn Féin candidates in the
General Election of 1918, I was: accepted and sent to E&st
Mayo where de Valera was opposing John Dillon. Others of
my acquaintance who also offered their services about the
same time and who were also assigne&:to the campeign in
the West were: Cecil Lavery, Leo MacCaulay(l) and Dermot
G&eesonczo. In the course of a week or ten days: 1 spoke
at some elght or ten meetings before returning to Dublin
to undergo an operation on my throat. I came out of
hospitel on the morning of Saturday, l4th December, which
was polling day, and on my way home to L2 Merrion Square
where we then lived, stopped to cast my vote for Alderman
Tom Kelly, the Sinn Féin candidate for our constituency.

(1) Our Ambassador to Spain
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Tn 1917 I changed from the Munster to the Connaught
Circuit and by 1920 was: beginning to enjoy & growing
practice when the advent of the Republican Courts: began to

absorb my practice and ended by absorbing myself.
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Part 11.

The Republican Courts from August 1920, to the Truce.

I was appointed & Circuit Judge of the Courts of the
Irish Republic in August 1920, and ceased to function as
such almost exactly two yearss later when, at the
commencement of civil strife the Minister for Home Affairs
purported to withdraw the authority of the Supreme and
District Cburts. Over thirty years have passed since then.
1 kept no diary for the years 1920, 1921 or 1922. I have
had the advantage of little in the way of written records
to refresh my memory of my judicial experlences: during that
period. What follows, therefore, is dependent mainly,
though not exclusively, upon my unaided recollection.
While this is quite clear as to the main events, I have
found that in very many instances 1 cannot remember the
names of persons, the places where I held courts, the
sequence of minor events: or, what is.not to be wondered at,
the cases which were disposed of. What 1 propose tq do,
therefore, is limited to setting down in writing what I
can now recall of my own personsl experiences in connection

with the Republican Courts.

Upon my ¢all to the Bar in 1916 I had jbined the
Munster Circuit. After a year I changed to the Connaught
Circuit, and, by 1920, was beginning to enjoy a reasonably
remunerative practice which was confined mainly to the
County Courts and Assize Courts in Mayo, Galway and Offaly.
As the year 1920 wore on the amount of litigation in these
Courts was affected more and more by the work of the

Republican Arbitration Courts. These had been functioning
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for some time and had ﬁade great progress. I had no
contact with them. No one ever offered me a brief to
appear before one of them, and I never dld appear in any
capacity in a Republican Court-until I did so as a Judge.
They, however, began seriously to affect me. On account

of "the disturbed state of the country" the Assize and County
Coufts sat in courthouses sandbagged fér defence and guarded
by British military. Litigants began to desert them for

the Republican Courts, and soon I was: hearing from solicitors
the unwelcome news tﬁat certain cases in which they had

sent me‘briefs had been "transferred! to the Republican

. Courts and there disposeé of uithoutdmy agsistance. It
became apparent after a short while that the bulk of my
practice was in process of being so transferred. I call

to mind quite clearly one incident in connection with thé

Mayo County Court which brought this home to me very cogently-

It was the opening day of Swinford Sessions, and the
usual guantum of counsel and golicitors, together with the
customary complement of Court officers and police, were
assembled before Judge Charles Doyle. There was, however,
nobody else. There were no litigantseor'witnesées, and
none of the general public to form the usual ‘“gallery".

As the list of cases was; called over, one or éther ofhthe
solicitors present would rise to explain that a case had
been settled, or that he had no instructions, or that his
retainér had been withdrawn, or that piszclient was not
present. Everyone knew. that the cases had gone to another
jurigdiction, but the Republican Courts were never mentioned.
1 learned that al) the roads leading into Swinford were

picketed by Volunteers: who dissuaded any litigant, who had
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not already transferred his case to the Republican Courts,
from attending to prosecute or defend it before Judge Doyle.
One litigant did eventually mske his way into Court. He
appeared to be excited, and was somewhat dishevelled as if

he had experiencéd some difficulty in reaching his objective.
It transpired that he was a publican who had some application
to make in connection with his licence. He had, apparently,
after considerable argument, been allowed "in the public |
interest" to pass the pickets. This;w&s,min fact, the last

- o
occasion upon which I appeared in the County Court.

By decree No. 5, First Session, 1920, the First D&il
provided as: follows:

w] ., That Courts: of Justice and Equity be
- established.

#2_ That the Ministry be empowered, when they
. degm f;t. to establis% ?gyrtsahaving
criminal Jurisdiction®.

Tt fell to Austin Stack &s Minister for Home Affairs
to implement this: decree. Dorothy McArdle in her Irish
Republic (fourth edition 1951, Chapter 38, p. 375) ascribes
this:décree to thie 29th June, 1920, and states that Stack
lost no time in putting it into .effect. She continues:
"The formidable task of drafting the Constitutlon and Rules:
_éﬂ'Court was entrusted to James Creed Meredith, K.C., Arthur
E. Clery, B.L., Cehir Davitt, B.L., Diarmuid Crowley, B.L.,
Hector Hughes, B.L., Conor &, Maguire &nd Kevin O'Shielh.

David Hogan in The Four Glorious: Years: at present In course

of serial publication in the Sunday Press has a passage to

the same effect. I think it is quite likely that there was:
such & committee, who eiﬁher assisted Stack to draw up &
scheme for the establishment of the Courts; or, what is

perhaps more probable, to whom he delegated the task. 1
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I have, however, no recollection of ever having acted upon
any such committee, and I am positive that Iin this my

recollection 1s accurate.

Both as & pupil of his in University College, and
afterwards as a fellow barrister, I had always been on
friendly terms with Professor Arthur Clery(l). He had
shown me every kindness and given me every asslstance to
get started in my profession. We eventually became
intimate. We had many discussions: upon politics and the
development and prospects of the nationalhmovement.

Aecording to my recollection it was late in July 1920

when he told me one day in the Bar Library that Austin
St&ck(z) had authorised him to ask me ﬁould I accept a
Judgeship in the D&1l1l Courts. As I was then only twenty-six
years of age, and of only four years' standiﬁg at the Bar,

I was more than suprised at thisxoffér. He gave me an .
outline of the proposed Constitution of the Courts.

In addifion to Parish and District Courts, similar to

those already functioning as Arbitration Courts, there was

to be & Supreme Court of three professionally qualified
judges. The country was to be divided into four c¢ircuits,
and there were to be four Circuit Judges, also professionally
qualified, who were to be from time to time assigned each

to a circult where they were to pbeside over circuit sittings
of the Distriet Courts within the circuit. It was proposed
to pay each of the seven judges & salary of £750 per annum.
He told me that he and James Creed Meredith‘®) nad egreed

to accept appointments as Judges of the Supreme Court, and

(x) Quoted from a typeé copy of the Decrees of the First
D&i) given me by the Department of Home Affairs. This
is' now in the King's Inns Library.

(1) Professor of the Law of Property, U.C.D.

(2) Then Minister for Home: Affairs.
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that Diarmuld Crowley had agreed to accept one as a Circuit
Judge. Gléry at this time would have been of thirteen or
fourteen years standing at the Bar. He was still a junior.
Meredith, who was probably senior to Clery in any event, was
& King's Counsel. I was senior to Crowley who, though
much older than I, had been called to the Bar some months
~after I was. I was offered a Circuit Judgeship £he same as

Crowley, which, after some days' consideration, I accepted.

As one might well imagine, these judgeships were
not keenly sought after, They were not, of course, offered
to all and sundry. I understood, however, from Clery,
that certain menlof standing and ability had been asked to
accept appointments, but had found themselves for one
reason or another unable to do so. This was at least one
of the reasons why'men so junior and Inexperienced as
Crowley and myself had been approached. The remaining'
’vacancieS’were never, in fact, filled. The Department
of Lands set up a Land Settlement Commission and appointed

Land Judges; thereof, including Conor Mzaaguira(z)‘1

and Kevin
O'Shiel(l). There were not, however, at any time more
than four ordinary permanent judges of the D&il Courts of

Justice.

Dorothy MecArdle, in the chapter of her Irish Republie:
already mentioned, stetes that James; Creed Meredith became
President of the Supreme Court; that its other members
were Clery and Crowley; and that I was a High Court Judge.
This is not accurate. Meredith, in a menner which I shall
endeavour to describe later, did in & sense *beconme’

(2) Present Chief Justice "

(1) Mr. CommissionerO'Shiel of the lLand Commission.
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President of the Supreme Courf; but Crowley and I were
originally appointed as Circult Judges only; and there
never w&s'any High Court. Instead of the seven contemplated
only four could be found to accept apgointmentsfaSaDail
Court Judges. To constitute a bench of three in the
Supreme Court it was necessary therefore to call 'upon either
Crowley ér myself. The Provisional Constitution of the
Courts, which came into operation about January 1921,
contained a provision that where a caée of exceptional
public importance came before the Supreme Court that Court
might direct that it should be heard and decided by & full
Court which should consist of not less than two members of
the Supreme Court and two Circuit Judges. The Constitution
contains no other provision for Circuit Judges: sitting in
the Supreme Court; but in practice, after:.l.. , ~ll:2
Crowley, as I shall describe later, had been arrested and
imprisoned, it became essential to make use of me as &
Circuit Judge 1n the Suprenme Court whenever a sitting in
bench was: reguired. I have no recollection of either
Crowley or myself h&ving ever been promoted to the Supreme
Court; and I don't believe that we ever were. Ih‘practice,
however, after Créwlej'sarelease we: sat when required in

the Supreme Court as a'matter of course; and came to be
regarded as Supreme Court Judges in the same way as Meredith
and Clery. Maguire and 0'Shiel had likewise to be called

from time to time to assist as Circult Judges.

Having accepted the offer communicated by Clery
I accompanied him in due course to 445, Henry Street
where the work of the Department of Home Affalrs Wassthen
being carried on under the sgyle and title of Murphy and

Quirke. I cannot now say whether these names; represented



real or fictitious persons, or what business they were, or
weré supposed to be, engaged in. I was introduced to
Austin Stack, and to Patrick Sheehgé;&ho was:; then Secretary
of the Department. Stack congratulated me qn my decision
to &ccepﬁ appointment. In the course of conversation

he said that it would be well to keep the matter of our
appointments: as: close a secret as possible; and that it
was his wish that we should, with this object in view,
continue to attend the law Library and, as far as we could
reasonably do so, to practice at the Bar. Within a few
days I was: again congratulated upon my apgointmeﬁt, this
time in the Law Library by a fellow member. A few days
later I was yet again, and very loudly,congratuiated in

the Café Cairo by an acquaintance of the other sex, To
Xeep up the pretence of secrécy in such circumstances
seemed rather futils. As I have &1ready said, most of my
practice had a;ready taken itself off to the Republican
Courts, and as '] could not practise as a barrister before
them, I saw no point in continuing to attend the Lew Library.
My last visit to the old Library, which was destroyed in
1922, was on the occasion of the first #acation sitting in
August 1920, Meredith, Clery and, I believe, Crowley
continued to attend the Law Library and, in accordance with
Stack's express wish already mentioned, appeared

occasionally in cases: in the "British Courts®.

-

T have referred to our “appointments®, It is well,
however, to make it clear that, as far at least as I was
concerned, there was never anything in the nature of an
appointment other than Clery's offer and my acceptance,
a3 I have described. I nevér received anything in the

nature of a warrant of appointment or other formal document

(1) Afterwards Secretary to the Prisons Board.
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to witness my Jjudicial authority. If my recollection is
accurate, I was in receipt of my salary from Lugust 1lst
1920, and was paid monthly by cheques: signed by Michael
Collins., I cannot remember upon what bank the chegues
were drawn, T know that at first I cashed them in the
Sinn Féin Bank in Harcourt St. When that institution
was closed down I opened an account in the National Land
Bank in Leeson Street and lodged them there. I was;'
somewhat shy about lodging them in the: Natlonal Bank in

Golleée Green, where I also had an account.

The constitution of the Courﬁs had taken shape before
I had anything to do with them. After I returned from &
short holiday in England during late August or early
September, we four $udgesxmet on mﬁny occasions, ususlly in
Meredith's house in Herbert Place, to draft end settle the
const}tution of the Courts in detail, and the Rules of
.Procedure and Forms: for the Parish and District Courés,
We all d4id our share of drafting and eventually produced &
. Provisional Constitution, and Provisional Rules:; and Forms,
which were in due course approved and enacted by the
Minister for Home Affairs. They were issued by his
authority in booklet form, consisting of some forty pages
of type, and bear date 1921. I believe théy became
generally available in January‘of that year,

Although a copy of this Judiciary as it is styled
accompanies: this: memorandum, it is not cut of place here

to give a short summary of the Constitutlon of the Courts.

There was to be a Parish Court for each Parish area.
Each Court was to consist of three members, one of whom

could be a clergyman. No legal gualifications were:
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required. They were to be appointed provisionally in the
first instance. They were to select their own chairman
and two could form a quorum. Their jurisdiction in
civil cases was limited to claims not exceeding 210 in
contract and tort, and to claims in ejeciment in respect
of certain small tenements. They had a summary criminal
jurisdiction in respect of certain petty offences. In
the case of offences other than these they had jurisdiction
to investigate, t&ke'evidence, and return the accused for
trisl before the District Court at & Circult sitting, or
to refuse informations as the case might be. They had no

jurisdiction to determine any question of title to land.

For each parliamentary constituency capable of
returning & member to DAil fiireann there was to be & Court
called the Ristrict Court. " This was to consist of five
members of whom two might be clergymen. As 1in the case
of the Parish Courts there was no requirement as to the
gualifications of the Judges, who, in the first instance,
were to be provisiocnally appointed. They were to select
their own chairman and three could form a quorum. They
were to hold ordinary sittings once a month. At such
sittings they had jurisdiction to hear appeals in civil
cases from the Parish Courts in their district, and an
original jurisdiction which was in the maln commensurate
with that of the County Court except that they had no

jurisdiction in chancery.

The country was to be divided into four Circuit
Districts. There were to be four Circuit Judges who,
after the first appointments, were to be persons legallyfn
gualified of not less than six years standing. Each

was to go Circuit three times & year, bholding & Circuit
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sitting of the District Court in each District on the
Circuit chosen. At these Circuit sittings the Circuit
Judge was to preside, and the Court could exercise both an
original and an sppellate jurisdiction. It could hear
appeals from the Parish Court in ceriminal cases, and from
the ordinary sittings of the District Court in all eivil
cases other than Parish Court appeals. Save that, possibly,
it had no jurisdiction co-crdinate with that of the Parish
Court, its jurisdiction was at such sittings otherwise
unlimited. If he so desired, fhe Circuit Judge could sit
alone for the trial of equity suits. On the criminsl
siide it had jurisdiction to try all persons. returned to

it for trial by the Parish Court.

There was, finally, to be a Supreme Court
éonsisting of not less than three: judges who, after the
first appointments:, were to be persons legally gualified
of not less than twelve years standing. It was to have
jurisdicti&n to0 hear appeals in certain cases heard atv
Circuit sittings of the Distriet Court, and an original
jurisdiction co-ordinate with that of the District Court.
at & Circuit sitting.

This; preliminary work having been completed, we
individually held sittings in'Dublin during the months of
September and October. 1 can remember, though incomplgtely,
my first sitting and the first case: I tried. I sat in the
Technical Schools, 18, Parnell Square. As it was an equity
suit, I sat alone. The case arose out of & dispute of
some kind in a trades union. The plaintiff, whose name
I cannot recall, had been expelled, and sought a declaratilon,
with the usual consequential relief, that the rules: of the

union had not been complied with, and that his expulsion

waa anrordinegiv ultra vires and void. I cannot
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remember the name of the union concerned or who figured
as defendants. Louis: 0'Doherty appeared as counsel

for one party, but I c&nﬁot remember which. Finally, to
make matters more or less complete (or, perhaps, more,
accurately, incomplete), I am quite unable to recali what

my decision was,

During the period I held several other sittings in
'Dublin but have no recollection of the cases tried, or
of the District Court Judges with whom I sat. Courts
were held by all four of us in turn in the Technical
Schools in Bolton Street, Kevin Stréet and Farnell Sguare,
the County Counci; Offices in Parnell Sqguare, the

Corporation Assembly Rooms or Court of Conscience in 58

South William Street, and in the Typographlcal
Institute in Gardiner St. and, doubtlessly, in many other

places I cannot now remember.

Late in October or early in Novémber, we: held a
Judges' meeting to decide about going on clrcuit in the
countr}, or, to be more accurate, outside Dublin. At
this time the period when the Courts: could be held openly
and without danger of interference by Crown Forces: had
very definitely come to an end; and they were compelled
to function "underground*. The "Black and Tans" and

"iuxiliardes" were abroad in the land, and the holding of
Courts was attended by some risk to all concerned:
litigants, witnesses; Court officers and judges, as well
as the Republican police, particularly the latter. We
discussed very thoroughly the maﬁter of holding circuit
sittings outside Dublin and in the country districts.

Clery and Meredith were disposed to stress the danger to
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litigants and advocates;L they inclined to the view that
there would be little if any work to do, and that no good
purpose would be served by going out. It 1s to be noted
that there was no obligation upon either of them to go out.
As Judges of the Supreme Court they had all the powers and
jurisdiction of Circuit Judges, but they were in no way
bound to hold circuit sittings. Crowley and I were in an
entirely different position. As I have made clear, we

had been appeinted as: Circuit Judges, and our primary

function was: tc hold circuit sittings: of the District
Courts in the country as well as in Dublin. We were both
in favour of going on circuit if there was any reasonable
chance of holding courtsssuccessfuily. We argued that
there was not sufficient work in Dublin at the moment to
keep both of us fully occupled; and that 1f we 4did not

gc out, this: would be attributed to lack of courage and
interpreted as; & confession of failure; that the prestige
of the Courts as a whole would be seriously damaged;

and that the whole scheme of employing professionally
qualified judges would be regarded as & flasco. - Our
argﬁments prevailed, and it was eventually decided that
Crowley and I should go out. Crowley was & member of the
Munster Bar and I of the Connaught Bar. Cases in which
we had been recently briefed had been transferred to the
Republican Courts, and, with a view, accordingly, vo
avoid the risk of finding some of our own cases listed
for trial before us, I suggested, and Crowley agreed,

that I sﬁould take my way South and that he should go
West. There was no question that I can remember of

going anywhere else,
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I duly reported in person to Stack that I weas
ready to go clrcuit in Munster. He told me that there
were cases to be heard in Cork, Limerick and Clare, but
explained that, owing to the state of the country and the
difficulties of secret communication, 1t was not feasible
for the Department In Dublin to make the necessary
arrangements for circuit sittings in the rest of the country;
and that this would have to be done locally. We agreed
that the best thing to do was for me to go down and get in
touch on the spot with the District Court Registrars
in Limerick, Clare and Cork; fix dates for the circult
sittings;; and leave it to them to make whatever
arrangements were necessary. He gave me the names of
several Registrars ané@ instructions how to get in touch
with them. I believe he gave me the names of John McNeice
in Limerick City, John D. Molony in Ennis, and Frank
Buckley in Cork. He said that these men would be able,
if necessary, to put me in touch with the Registrars of
other districts in their respective counties. Armed with
this information, I set off for Limerick sometime in
 November 1920.

John McNeice was: at this time managing an'office
in Limerick for James Rogers, solicitor, of Tullamore,
whom I knew well, and who in faet had given me & lot of
business. I called on him and agreed on a date for a
circult sitting in Limerick city. He undertook to arrange
this. We also fixed & date later for a. sitting in East
Limerick and he undertook to get in touch with the East
Limerick Registrar so that this; also could be arranged.
I then went to Ennis where, following instructions, I
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called upon Canon O'Kennedy, President of St. Flannan's
College, who put me in touch with John D. Molony. With
him I made similar arrangements for sittings in East and

West Clare, and departed to make like arrangements in Cork.

My instructions were to call at an address in
Wasshington St. and ask for Frank Buckley. I found the
address to be thet of a small shop. I made inquiry of the
only person in charge, a young girl, who promptly
disclaimed any knowledge of Buckley. I asked her was
she sure she did not know him, and she said she was
' positive; I asked her was: there anyone else who could
perhaps help me, and she said there was not. I knew
that she suspected my hona fldes; and I explained that
it was very important that I should see: Buckley and that
I had been given  that address by the Minister for Home
Affairs, Mr. Austin Stack, as a place where I could find
out how to get in touch with him. This had no effect
whatever, and I realised that for the moment it was
checkmate, I had no letter of introduction to anyone,
nor any other means of proving that I was a Judge of the
D&il Courts. While I, in my own mind, commended the
young lady's discretion, I was none the less embarrassed
and puzzled to know whai to do. As I had no contacts
with the political or military side of the national
movement, I could not for the moment think of anybedy in
Cork who was: 1ikely to be able to get me out of my
difficulty. I decided to take a long walk to think
matters -over and, leaving the shop, I strolled out the
Western Road. As I passed University College, I bethought

(1)
me of Professor Alfred O'Rahilly ,. Who was then, I believe,

(1) Now President U.C.C. and Vice Chancellor, N.U.I.
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Registrar of the College. I had never met him, bpt I
believed that he was associated with the movement, and I
decided to seek hig help. I retraced my steps, entered
the College and, in due course, was gdmitted to his-offic§¢
He listened carefully while I explained my predicament.

He then asked me, as I was afraid he would, how was he,
any more than the girl'in the shop, to know that I was who
or what I said I was, I told him I thought I could
convince him of my identity, but that I had no means of
proving I was & D&il Court Judge. I was at the time

" wearing a gold watch which had belonéed to my father.

This bore the inscription: "Presented to Michael Davitt

by the Irish Nationslists of Burhley District". I
showed him this and he expressed himself as being

satisfied as regards my lidentity and willing to take me
upon trust as: regards my functions. He asked me where I
was staying. I told him Turner's Hotel. He said he
would try and arrange matters an& let me know the result

in due course. That evenling, or the fol;owing day, I

got & message that if I presented myself again at the shop
in Washington Street, 1 could count on & different reception.
I did so and on this occasion met the proprietress of the
shop, who explained that her niece, whom I had encountered
on my previous visit, had suspected me of being an
Auxiliary officer looking for information. This: lady

put me in touch; not with Frank Buckley whom 1 never met,
but with a yoﬁng man, whose appearance I can clearly
recollect, but whose name 1 have forgotten. He was acting
as Registrar of the Cork Gity District Court. We fixed

2. date and he undertook to arrange & clircuit sitting

accordingly. I don't think we made any arrangement for a
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sitting in Cork County. My business 1in Cork for the time
being finished, I made my way back to Limerick,

When I had'&rrived in the first instance in
Limerick from Dublin, I had put up at Cruise's Hotel.
During the year I had been on the Munster Circuit I had
got to know it well. The Munster Bar had had thelr Mess
there and, as I had been the junior member, it had been
my duty to pay the mess bills, tip the staff, and look
after the circuit cellar. I found that there were qulte a
number of British army officers and Auxiliary officers
staying there, When leaving for Cork, I had retained my
room, in which I had left my suitcase, a small attaché
case being quite sufficient for my needs for a few days!®
absence. On my return I walked down O'Connell St. and‘
was about to turn into Cruiseiszwhen I ﬁas halted by a
sharp challenge from & sentry. The previous Sunday was
November 21st or "Bloody Sunday™, the day on which a
number of British'Intelligence Officers had been shot in
Dublin. I assumed that this: was: the reason for the sentry
being posted outside, I explained to him that I was a
guest staying in fhe hotel. He told me that that could
not be, ag the military had taken over the hotel since the
previous Sunday. I told him that I had been away for some
days but that I had retained my roomf, and that my
belongings were still there. 'He called someone and an
N.C.0. came out; I told him my trouble, whereupon he
went away and returned with a member of the hotel staff,
who knew me from the period when I was !'junior' on the
Munster Circuit, I thought he had.a good deai of drink
taken and, when I explained my predicament to him, he began
to mutter something to the effect that he had "the likes



L.

of me to thank for having the hotel commandeered by the
military", I 414 not like this at &ll, as 1t was
-getting on to very dangerous ground. I thought it best
to assume & bold front, so I said: "Mr. ......

I have no time to waste with you. i want my suitcase at
once', I gave the N.C.0O. the number of my room &nd asked
“him &ould he be so kind es to have my stuff brought down.
In a few moments two soldiers had all my belongings: in

the hall, and I proceeded, with their assistance, to pack
mny suitcase. I had a certain number of cheap novels
which I had accumulated in my travels, end I dlstributed
these émong my military helpers. Cne of the soldlers: got
me & car and helped me and my suitcase aboard. A.ﬁalf—
crown changed hands, and I went off in gquite an

atmosphere of goodwill to seek quarters in another hotel.

I think 1t must have been within the next few days
that I held a circuit sitting of the Limerick City District
Court. I cannot remember how long the sitting lasted or
any of the cases: disposed of. My impression is that it

occupied a day only. I do remember, however, that the
(1)

¥

District Judges I sat with were Stephen O'Mars
and Michael 0O'Callaghan, formerly Mayor of Limerick , who

was murdered by British Crown Forces the following March.

I think it was & few days later that I held a
sitting in East Limerick. This: sitting had been arranged
by McNeice with the Registrar of East Limerick whose name
I 41d not then know. McNeice told me to hire: a motor
hackney and drive to a certain crossroads, where I would be
met and directed how to proceed to the place where the

sitting was to be held. I set off accordingly early one

(1) Of the wellknown bacon curing firm.



morning and was: driven to the crossroads indicated. There
I was met by a youngster who told me to drive on to another
crossroads where I would get further directlons. Some
miles past this latter point we were driving along & narrow
byroad when my driver stopped the car with a violent
application of the brakes and exclalmed: Tdeeenad

we're into an ambush®. I saw that behind the hedges on
either side of the réad were men with rifles and bandollers,
I calmed the fears of the driver who was taken in charge

by one of the'Volunteers, while the rest conducted me
across country to & house near the top of & hill (which

I was told was: Ardpatrick) where the Court was to be held.

The Registrar I found to be Nicholas O'Dwyer(l)

whom I

had last known as an engineering studeﬁt in Unlversity
€ollege, Dublin. Tﬁere was not-much business to be done
at the Court, O'Dwyer explained that thefe was considerable
difficulty in getting\litigants and witnesses to attend.

He asked me whether, in future, I wanted an armed guard,
such as he had there that day, to attend at Circult
sittings. They were, I believe, a section of the Flying
Column of the East Limerick Brigade. I replied very
definitely in the negative. My view was that if a Court
were surprised by Crown Forces in the absence of an armed
guard the worst that was likely to happen any one concerned
was perhaps & certain amount of ill-usage and & subsequent
period of imprisonment. With an armed guard present,
however, there was always the chance of fatal casualtlies,
reprisals: and hangings, perhéps, subsequently. In my

own mind I could not help thinking that the réluctance of

litigants: and witnesses to attend the Court might not have

(1) The wellknown consulting engineer.
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been entirely unconnected with the presence of a. section
of the Flying Column. I cannot now remember anything
about the few cases tried at this sitting. Among the
advocates in attendance were Hugh O'Brien Moran(l), “Knock™
O'Donnell(z). both solicitors and, i believe, James;ébmyn(a)
Céunsel. 1 have a hazy idee that I may have held another
sitting of the East Limerick Pistriet Court in some other
place about this time, I cannot, however, remember where,
or who attended or anything else about it. I know that

on one occasion I was put up in a large square house by
people by the name of Ryan, I think, while 1 was down to
hold a Court in East Limerick. This may, however, have

been in early 1921. I simply do not remember,

I now moved oﬁ to Clare and held & Court in Ennis.
If my memory is accurate, we held this Court in & hall in
the town right beside the R,I.C. Barracks. Apgrt from
this my recollection doces not serve me. I cannot
recall who were the District Judges, who attended as
advocates, or what cases we tried. About this time I also
‘held & sitting or sittings in West Clare. The Registrar
wasg: Conor Whelan, I believe, I know that upon this
occasion I held a Court at Kilmihill. One ‘of the
solicitors in attendance was. Michael Killeen(h). 1 can
also remember one of the District Judges, & big man named
Ryan, who told me he had beern in the Irish Guards during
the 1914-18 war. . He gave me an account of how a previous
court at which he had functioned had been surprised by
Crowﬁ Forces. There was some shooting. If my memory
serves.me_agcurately, he described how he introduced
(1) _Afterwards County Registrar Limerick
(2) A wellknown Limerick solicitor. I can remember
only his nicknanme.

(3) Brother to Judge Michael Comyn.
(4) Afterwards County Registrar, Clare.
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himself to the officer-in-charge as an ex-sergeant of the
Irish Guards and was put in temporary command of a section
of scldiers to carry out some duty in regard to a couple of

casualties,

After finishing in Clare I set off for Cork to
hold my Court there. I had a considerable time to wait
at Limerick Junction. While sitting reading in the
walting room I could not avoid overhearing a group Sf men
discussing an item of news which one of them read from a
Dublin evening paper. It reported the arrest by Crown
Forces of members of a Republican Court in the West.
J asked for a léan of the paper for a moment and discovered
~that my colleague, Diarmuid Crowley, had been arrested-
while holding & Court more or less openly in Ballina,
I learned subsequently that he had held a Court successfully
in either Granard'or Longford before proceeding to Mayo;
and that in Ballina the Court had assembled without much
i1f any precautions as: to secrecy; with the result that
it was: surprised by the police or military, I forget which.
If I have noﬁ already done so, I would/nigeto make it clear
that the Courts which I had already held at this time were
all held *"underground®. The Registrar was responsible
for the afrangements in concert with the Volunteers and
Republican police. I had never any cause for complaint
at any time elither before or after the unhappy ending
to Crowley's first circuit. The arrangements were always:
excellent, and I never had any misgivings as to the safety
of those attending the Courts, including myself. Crowley
was subsequently charged before a military court with
some offence under the Restoration of Order in Ireland Act,

convicted and sentenced to something like eighteen calendar
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months' or two years: 1mprisonment with hard labour.

I completed my journey to Cork and duly held my
circult sittiné there in the Workhouse; . Amongst those
present (I think he may have been a member of the District
Court, but of this: I am not sure) was a Mr, Dowdall, who
afterwards became & member of the Senate. He had béen
one of the group whom 1 had heard, atb Limerick Junction,
discussing Crowley's arrest; and he recognlised me as
having Borppwed the newspaper. I think thils sitting
lasted only the one day. I can't remember gitting on this
occasion anywhere else, elther 1ﬁ or outside Cork City.
Having thus concluded the rather meagre business of my
fiirst Circuit I returned to Dublin sometime shortly before

Christmas.

Arthur Clery and I had planned to go to Switzerland
for a couple of weeks' holiday in January 1921.' I
experienced no difficulty in getting the necessary passport,
but-Clery was: refused. Instead of going to Switzerland
with €lery, I accordingly spent a fortnight in London
with my younger brother.

On my return to Dublin I found that, notwithstanding
the depletion in‘our number caused by Crowley's arrest,
there was not sufficient work to keep the three of us
occupied. The increasing activities of the Crown Forces
made communicatlons with the Registrars in country
districts extremely difficult and uncertain. It was found
impossible to arrange for circuit sittings in many parts
of the country and I was told that until there was
sufficlent business to take me agmin'to the south-west,

L]

there was little prospect of my services: being regquired
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outside Dublin. I had, accordingly, & lot of spare time
on my hands. . It was in these circumstaﬁces that Stack
asked me-to see Mr. Cosgrave, who was then Minisﬁer for
Local Government, who, he understood, was in need of legal
advice in respect of some aspects: of the work of his
Department. I called at the Department of Local Government,
which was then functioning in a.basément in South William
St., and found that there were several problems worrying
the Minister arising out of the withholding by the British
Government of the Agricultural Grant from those County
Councils which had openly declared their allegiance to
Dail Eire&nn. De Lacey, who was, I believe, Secretary

to thé Department, made me out & briefl setting out the
facts:; and referring to the relevant statues, and, armed
with these, I retired to consider the matter, I wrestled
with the business for some days without coming to any
conclusion (other than that a satisf&cfory solution was
apparently beyond my ingenulty to devise) and then returned
to the Department for some further information. I had a
-chét with Cosgrave Who then told me that he was in fact
being advised in the matter by counsel. He showed me

an "opinion" he had received in connectlon with something
elsé. I read it and remarked that he was: clearly being

very competently advised. He then told me that the

(1)

"opinion™ was Hugh Kennedy's . I was glad to assure

him that he had no need of any assistance from me and

reported back to Stack to thils effect.

There was still very little for me to do in the way
of judicial work, and Stack's next suggestion was that I

should write & short memorandum upon the work of the
|
(1) Eater Chief Justice
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Republican Courts which was to be furnished, I bélieve,

for the purposes of propaganda to some American journalists.
I tried my hand at this, but found myself singularly ill-
equipped for the task, I had not the necessary
information as to the origin, development and organisation
of the Courts in their initial stages before the D&il
Decree of the 29th June, 1920. My effort was very
properly rejected énd the task was assigned to, and I am

sure ably performed by, someone else.

I think it must have been about this time that the
first sitting in Bench of the Supreme Court took place.
I was called upon, by whom I cannot now recall, to attend
as junior judge at the first sitting. I cannot remember
what was the occasion for this sitting nor any of the
business transacteﬁ. My clear impression is, however,
that it was for the purpose of exercising in some way our
original and not our appellate jurisdiction. The éitting
took placé in 58 South William St. in the Court of
Consclence; and I have & very definite and dlstinet
récolieééion of the circumstances in which we took our
seats upon the bench. In the absence of Crowley the
Court naturally consisted of Clery, Meredith and myself.
1 had always understood that Clery was to have been
President of the Supreme Court. How I got this impression
in the first instance I cannot say now, but that it was
in fact correct, I afterwards confirmed in conversation
with Stack. Nothing had apparently been done officlally
about the matter, and this explains the incident which I
am about to describe. As we filed 6n to the Bench I had,
of course, no doubts as to my correct position as junior

judge; and I proceeded immediately towards the chair on the



left. There was quite a number of people in Courd:
counsel, solicitors: and members: of the public; and they
all stood up as we made our appearance. An awkward pause
then ensued. Neither Clery nor Meredith made any move

towards either of the other two chairs. I remarked sotto

voce to Clery: "Go on Arthur, take the Chailr; you.are the
President™!. Iﬁ was to no effect however., He was by
nature abﬁormally diffident, and he stood there smiling
and bowing in a curiously inept way he had. I tried to
nudge him forward into taking what I believed to be his
rightful place, but without any success. After several
very awkward seconds which felt like minutes, the crisis
was relieved by Meredith saying: "Well, I suppose as:
senior member of the Bar present, i'd better take the
Chair"! end he promptly did so. 'ms ; have already sald,
Meredith was, apart from being & King's Counsel, senior

in any event to Clery. To make a.goéd story, however,

it is necessary to.cap this: recital by the observation
that Meredith "became" President of the Supreme Court of
the Irish Reguﬁlic by~virtue of being one of His Majesty's

'Counsel, and so the story became current.

About this period it occured to some person wWho
was sued as defendant in one of the "British®* Courts to
apply to the Republican Courts; for ah 1njunc£idn to
restrain the plaintiff.from thus vexing him with the
process of & 'foreign' Court. The injunction was:
granted and the way was;, accordingly, opened for a flood
of similar epplications. I heard & good many of them
and, while I was quite satisfied that in some cases the
applicants had a genuine objection to being impleaded In

any court other than the Republican Courts, I was; equally
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convinced that in the vast majority of cases the governing
motive inspiring the application was a desire to delay the
plaintiff in recovering his lawful debt or demand. - I
began to refuse an injunction,eWhich is & discretionary
matter, in any case where the applicant did not, in his
affidavit grounding the application, aver that he had a
good defence in law and upon the.merits; and, in addition,

give some satisfactory indication of what that defence was.

Ebout this time also, I tried a case which deserves
mention if only by reason of the place in which it was heard
A certain Dublin businese:man, whose name 1 do not remember,
claimed to have supplied & considerable guantity of, goods,
mainly groceries. I believe, to some sections of the
Volunteers during Easter Week, 1916. I do not recell
against whom he made the claim. It may have been the
-surviving members of the Volunteer Executive Committee;
or the Minister for Defence may have accepted liebility.
Whoever did figure as defendants‘did, in fact, accept
liability to pay for whatever the plaintiff could prove
was actually delivered to a responsible Volunteer officer.
It was proposed to call as witnesses on one side or the
other several prominent Volunteers whom the Crown Forces
woulﬁ.heie been very pleased to lay their hands on.

These forces: had been very active indeed in the city

gbout this period, and most of the places in which Courts
had been held from time to time had been visited in the
course of military or police ralds. It was of maﬁifest
necessity to secure for the hearing some place which

would be reasonably safe and immune from such interference.

I had a conference with the two solicitors concerned as
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to where the case should be heard. They were Michael
Noyk and Willie Corrigan. - One of them, I cannot say
which, made what seemed to me to be the truly brilliant
suggestion that the safest place to hear such & case was
the Four Courts, the headquarters of the British
administration of the law in this country. ;it was at
once agreed that this: was: the best solution of our
difficulty, and it was arranged to engege one of the
consultation rooms: in the éolicitors Buildings: for a
Saturday morning. This; was done, and in due course the
Court and solicitors, together with the witnesses, all
met in one of these rooms under the guilse of an ordinary
legal consultation. It was in these c¢lircumstances that
I held my first sitting in the Four Courts, and it passed
off without any untwoard incident. I cannot remember
anything about the bhearing or what the decision was,
except that I believe Se&n McGarry was one of the witnesses

examined,

About this time too I presided at a Circuit sitting

of the Rathmines District Court held in the: Town Hall.

I can remember nothing about the sitting other than thet
the two members of the District Court with whom I sat

were Erskine Childers and Willlam Dwyer; both of whom .
ended their lives in tragic circumstances during the

civil strife of 1922, I sat in meny other places in

and about the city during this period, and heard many

cages: of most of which I have no recollection whatever,

I cannot now recall when I again left Dublin to go
on circuit. I xnow that in a period of three or four
months before the Truce in July 1921, I held sittings in
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East and West Clare, North and South Longford, East
Limerick, Cork €ity and West Cork. I may have held
sittings also in other parts of Limerick and Cork. I
believe I did, but cennot be sure. The sequence of these
sittings has also become quite hazy in my mind. I
believe I started in South Longford and I know that when
the Truce came I was in East Limerick.

Tt was sometime in March that I set out for
Longford. I had been instructed to go by & certein train
to Longford station and told that I would be met there
by someone who would put me in touch with the Registrar
of the South Longford Pistrict Court. I duly carried
out my instructions, but, on alighting at Longford statlion
and lingering upon the platform and about the precincts
for quite a considerable time, could discern no one who
appeared to have any interest whatever in me or my
movements. I left the station and started to walk
towards the town with the intention of putting up at an
hofel pending further instructions how to make the
necessary contacts, when I was accosted by a girl who, it
transpired, had been deputed to meet me at the station.

I forget what explanation she gave me for not being there
to meet me, but it was very obvious that she was suffering
from a bad attack of nerves as regards the Crown forces
and the *Tans" in p&rticular,'who, she said, had the town
terroriséd. -She accompanied me some short distance

and then hapdd me over to an old gentleman with a donkey
and cart who undertook to convey me to my next "contact".
I expressed a decided preference for doing the ﬂext stage
of my travels on foot, but my guide would not hear of it.
1 was very glad of the darkmess and the ili-lighted
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condition of the town for I must have looked quite
incongruous seated beside him in his pfimitive conveyance,
He was a very cheery and talkative soul and was intent

on reassuring me as to my safety while in his charge.

He Instructed me that If we were stopped and guestioned

by the "Tans" 1 was to say 1 was Tom So-and-so who was
‘eng&ged"to mérry his daughter, and who was down on a visit
from Dublin. He- handed me over in due course to someone
else of whom I have no recollection, and by whom I was

conducted to my lodging for the night.

This proved to be & small farmhouse well out in
the country, whose only occupants: were an elderly couple,
They quickly made me welcome and comfortable, gave nme
the best bed and arranged to call me at six-thirty the
following morning so as to be ready for an early start
and a long drive to the scene of my labours., I chatted
for some time with my host about things in general, the
state of the country, the progress of "the movement™, its
chances: of sucecess, the misdeedssoﬂ‘thé ®Tans™, and;so
forth. I had been introduced to him as““Mr.‘Dbylew
from Dublin and I was amised and somewhat-surprise&.and
puzzled when he asked me had I ever run &cross any of
Michael Davitt's sons. He said he remembered during the
1918 election seeing reports: of speeches made by one of
them, and that he had often wondered whether they had
taken any further part in the movement. This made me
feel rather small, and T began to think he was pulling
mny leg. I told him T had never met any of the Davitts
and that in these queer times you would never know

what anyone was doing.
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Aroused at 6.30 the following morning, I was, after
a hasty toilet, beckoned mysteriously by my host into
fithe room"™, where he insisted that I should have a drop
6f something to give me.an appetite for my breakfast and
fortify me for my long cold drive, The “something®
proved to be a couple of "fingers®" of potéen. I céuld
not persist in my refusal to partake of strong
spirituous liguor at that early hour, save at the risk
of hurting his feeiings, and so I had to take my
aperitif with as: good & grace as I could manage. Thus
stimalated, I did ample justice: toc the big breakfast
provided and duly set out on a twelve or fifteen mlle

drive on & side-car to where the Court was to sit.

Asi usual, I cannot remember anything a&bout where
the Court was held, who I met therg, how long the Court
lasted, or what cases we dlisposed of. I believe the
Court lasted & couple of days or so and it 1s possible

we held sittings: in different places,

On my return to Dublin I found that it had been
arranged for me to go to North Longford the following week.,
This time I was instructed that I would be met on the
arrival of a specified train at Newtownforbes and taken
in charge there. Nobody met me, however, and for the
moment I felt compietely at a loss. After 1dly hanging
around the station for some time I inquired the way to
the nearest Catholic: Presbytery. To the housekeeper
who answered my knock, I said I wanted to see the Parish
Priest upon a matter of some urgency. He was out, &as
it happéned, and she d4id not expecf him in for some time,
When I said I ﬁould wait, she hospitably brought me in
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and insdisted on providing a cup of tea. I had some
considerable kime to wait for His Reverence and when he
returned he found @e_comfortably ensconced in his
sitting-room reading one of his: books, I explained my
situation and told him that although I had not the
slightest ldea whether he: approved of or detested the
proceedings: of the D&il Courts, I felt sure that he would
%e able to see that I was put In touch with the Registrar
of the North Longford District Court. He was: rather
amased and sa2id he certainly could do so; that he
thought the Registrar was young Lynch, the son of -laster
kynch, who was in charge of the school at Aughnacliffe.
While he hospitably entertained me, someone was sent to
get in touch with Lynch, who arrived in dué course with a

conveyance: of some kind., After bidding my host a
grateful goodbye, we set out for Aughnacliffe,

We: did not, however, procee&,directly to the "Judge's
lodgings™. Lynch explained to me that the only suifable -
place he‘could find to put me up belonged to & farmer
ého was & litigant in & case to be tried the following day.
He said he had warned him on no account to broach the
subject to me, but that all the same the less time I had
to 'spend in the ™lodgings" the better. He asked me would
% like to meet sbme of thé North Longford Flying Column,

i

Se&n McKeon's men, and I saild I'd be delighted. McKeon,
himself, had been wounded and céptured a short time
previously. We pulled hp at & licensed premises at a
Jrossroads somewhere near Ballinalee, I belleve, and there
I met several of McKeon's officers whose names, I am sorry
to say, I have forgotteﬁ. I have & rather hazy idea

that one of them, a tall dark good-looking chap, was;
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named Brady. I have also a dim recollection of-being
told how another of them, a stout block of a man, had on
the oceasion of the attack on some R.I.C. Barracks,
crawled quite a considerable distance on his hands and
knees with a "land mine"™ on his back in order tc place it
so as to effect &.breacﬁ. We had & very pleasant evening
chatting and eventually playing "Nap®". While we toock
our refreshments: one of the p&rt} reﬁarked that we had
little fear of disturbance from the R.I.C. seeking to
enforce the licensing laws. He must have omitted the
pracaution of %touching wood", however, for very shortly
after a.patrol-of Republican-police arrived and told our
host it was time to close up. We broke up and 1 was
conducted to my éuarters. Here I joined the family
round the kitchen hearth in a supper of gruel. | My
litigant host never mentioned the subject of his case
though, whether 1t was: merely my imagination or not,

it seemed. to me that the suppression of hils: natural
inclination was costing him considerable effort.

I’ can remember nothing of this Court in North
Longford, where it was held, how long it lasted, who
were the members of the District Court with whom I sat,
or who were the advocates, if any, appearing. I think
the Court must have lasted a few days. My impression
is: that unlike my éircuit in the South-West before
Christmas these two trips: to Longford involved.the

hearing of guite a ponsi&erabie number of cases.

My next trip down the country was to West Clare,
and this, I believe, took place in March. I think I
held sittings in East Clare also, but if I did, I can
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remember nothing about them. In West Clare I stayed with
Father 0O'Donoghue, then curate at Doonbeg. He very
hospitabiy put me up for the Week~6r ten days which were
required to complete my labours. There must have bsen
quite a lot of work to do, and I probably sat in several
different places. It is very unlikely that we would

have taken the risk of sitting for more than a day or two

in any one venue. As: usual, I can remember nothing about

- these sittings: other than that they were held. I know

that I was: driven on a slde-car from Father 0O'Donoghue's
to several Courts by & men called McNamare, mfvery “
attractive chap. He was, I believe, & captain in the
Violunteers and helped to mitigate the tedium of long
drives: by recounting some of his own experiences, as well
as other storiles of the struggle in West Clare. I was
very sorry to hear some time later that he had met his
desth in an encounter with Crown Forces. I think I
held Courts about this time also in Counties: Cork and
Limerick but cannot actually recall dolng so. Lpart
from the sittings in Longford and Wedt Clare I have no
recollection of what Jjudicial work I d4id iIn the Spring
of 1921, though I was, I believe, so occupied most of'
the time. |

In May and June I was in Cork City and County.
I can remember that during a periocd of glorious weather
I was staying in the Metropole Hotel, Cork, while
curfew required everyone to be indoors at 8 p.m. 1 was
there, I believe, fdr nearly a fortnight. There was:
gregt difficulty in getting any premises 1in which Courts
could safely be held. On ocezsions when a Court had

been arranged for a certain date in a particular
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premisgs‘we would have to cancel it because, before

the date had arrived, the place would have been raided
and wrecked by‘Crown Forces, They were, 1 was told,
systematically eliminating every place which haed been
used as a Sinn Féin Club; and so thoroughly had they
done their work, that ultimately there was only one club
left, the Thomas: Ashe Club on Lavitt's: Quay, not very
far from the hotel where 1 was stayiﬂg. We did,
however, succeed in holding several Courts successfully
without mishap of any kind. I was in daily contact
with the Registrar. He told me that the Volunteers
expected the Thomas Ashe Club to be raided any time

by the "Tans"; and that adequate preparations had bheen
made fo} their reception. The place had been mined with
explosives, and anyone who attempted to get in was sure
of’&n entry to the next world. Several days passed,
however, without asny Crown Forces going near the plage;
and a difficult situation was developing, as watchers
had to be posted to prevent anyone other than the enemy
from springing the trap.. Forced by curfew to remain

so much indoors; I was indulging in a good deal of
reading, most of which I did in bed. I was occupied in
the small hours one morning reading Prescott's Conguest
of Mexico, engrossed, like Macaulay's sdhoolboy, in the
doings: of Cortes, MNMontezuma and Guafamozin, when the
silence of the summer night was shattered by the
reverbepating roar of an explosion. I diagnosed that the
Thomas Ashe Club had been raided and 1 proved to be
correct. I learned the following day that a party of
Auxiljary police had paid their expected visit, and
that the Club in its: demise had achieved everything

that was desired,
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I held sittings: in West Cork, first in the
Ballyneen-Enniskeen area, and later up in the hills near
Ballyvourney. Beyond the fact that I spent a week or
ten days in the district, and so must have had a fair
&mount of judicial work to do, I cen remember nothing
about these sittings. I was brought to the Ballyvourney
neighbourhood by a Volunteer, from Enniskean I believe.
He conducted me to my quarters for the night in the dusk
of a lovely evening. As we topped & rise in the
mountain road we were walking, we came sgddenly in view
of & party of riflemen, clad in trench coats and steel
‘helmets, coming against us: at a distance.of about fifty
yards. My guide rapped out an oath and leaped into
the ditech at the side of the road where I followed him
& split second later. An exchange of challenges and
salutations, however, soon established the fact that
they were not, as we feared, a party of British goldiers,
but @ section of the West Cork Flying Column wearing
captured meterial.  They were transporting their
1mpediﬁenta, I remember, including a Lewis machine gun,
in a,handcért. Introductions were effected and we
enjoyed a chat and & smoke before going our several ways.
My memory unfortunately does not serve to recall the
names: of any of those 1 met. I can remember however
that I slept that night between the Registrar of the
Court and the commandant of the local battalion of the
Volunteers, having lost, as odd man out, in the toss for
position. When I had finished my work in this area
I was conducted back to Ballyneen to catchwa‘tfain to
Cork. 4s my train pulled out of the station I could

see lorry loads of British troops moving along the roads
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left. I was very glad, shortly afterwards, to learn

that it had not met with any great success.

1 réturned to East Limerick and held sittings,
of which I can remember nothing, in the Kilfinane area,
I was put up at the farmhouse of a member of the District
Court called Cleary. 1 was made very welcome by him
and his ‘wife, and passed some pleasant evenings with them
and the Registrar, a young chap called Fogarty.
He told me stories of engagements in which the East
Limerick Flying Column hed distinguished itself,
including the Dromkeen ambush, and of the fighting,
some weeks previous to my visit, when Brigadier Sefn
Wall was killed. His account of the Dromkeen ambush
was b&rticularly vivid and realistic, Among those I
met in East Limerick on this occasion were Brigade 0/C
D. O'Hannigan, who sﬁcceeded Wall in coﬁmand of the
East-Limerick Brigade; and Frank Ryan, whom I tried
in the early thirties at Green St. Courthouse for some
alleged offence against the public safety. The Jjury
disagreed and I was: spared the necessity of passing
sentence. I was still holding Courts in East Limerick

when the Truce came.

I have no written records relating to the Courts
for the period before the Truce. When the D&il Courts
(Winding Up) Commission was established to dispose of
all outstanding cases, including appeals from Clrcuit
‘sittings of the District Courts, I handed over to the
Registrar of the Commission whatever I had in the way

of records. These included notebooks contalning my
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notes of the evidence 'in cases heard by me, and in

some cases copies of the orders made or notes of thé
decision given. Somé years ago I thought I would like
to get them back. I approached the late Mr. 0'Toole,
an officer of the High Court who had been emplofed in
the work of the Commission; and he gave me back three
of my notebooks all relating to the period October 1921
to March 1922. These I still have, When reguested
by Colonel Joyce to attempt this present memorandum,

I made inguiries:; of Captain McDonagh, Establishment
Officer at the Four Courts, and he succeeded in
locating a. certain quantity of material relating to the
D&il Courts in the basement of the main Four Courts
building. This was removed to the Record Office and
sorted by Mr. MeGillicuddy. It included Parish Court
ledzers and registers, and files relating to appeals
heard by the Commission, but only one notebook of mine,
and none belonging to Meredith, Clery or Crowley.

The one notebook of mine was a small one relating also
to the period October 1921 to March 1922. I have,
therefore, so far in this memorandum, had to rely upon
my unaided recollection. Hence the wearilisome

_reiteration of the words: "I cannot remember®.

The cases tried at the sittings I have so far
referred to were of much the same type as: were
previously heard by the County Courts'and Assize Courts,
snd are now dealt with in the Clrcuit Court. I held
sittings: in County Iimerick in October 1921, -and among
some thirty odd cases tr%e& there were four administratior
suits, four ejectments, three will suits;, three actlions

for specific performance, three title cases, two
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claims: for work done, two actions for‘d&magéS'for
negligence, as;well as: actions for libel, assault,
breach of warranty, breach of promise, rent, money had
and received, money due on & promissory note, and a
dispute as: to the owneréhip of money in a bank on
deposit receipt. -This 1list is fairly representative
also of the class of case tried in the perlod before the

Trace,

In this period I did not, for obvious reasons,
carry much in the way of records about with me. I made
ndtes of the evidence, and of my decisions, sometimes
on loose sheets of paper, sometimes in small notebooksa'
&nd-school exercise books. When a particular sitting
was: concluded, I had these posted to my mother in
Dublin. If I had not made out the Court Order before
leaving the District, I drafted it at home, had it
typed in the'Department of Home Aff&irs:and dispatched,
after signing, to the appropriate Registrar. I usually
heard nothing further about a case once I had signed
the Order. Tt was the function of the Registrar and
the Republican Police to see that Orders were executed
where necessary. In respect of the pre-Truce perlod,

I do not recollect receiving any complaint as to the

exacution of orders.

The Courts were held in all sorts of places.
In the towns there were usually available halls of some
kind or another, public buildings: such as:dounty Council
Offices, Workhouses, hospital buildings or schools,
or Sinn Féin Club premises. In the country districts

recourse was had to creameries, farmhouses, outhouses,



62,

barns, and any place with four walls and a roof that
could be made ready and reasonably usable for the

purpose.

The Constitution of the Courtszprovided(l) that
the law to be administered was: the law as recognised
upon January 21st, 1919 “except such portion thereéf
as: was: clearly motived b& religious or political
animosity"™. The effect of this provision came as an
unwelcome—surprise to many & hopeful and hardy litigant
who thought thaet the advent of the Republican Courts
was a golden opportunity for re-agitating a dispute which
had. been res judicata for many & long year. In one
or two case&'iﬁ Ciare:it‘was sought to reopen matters
which had been litigated and decided in the time of
Daniel O'Connell. I would not have relished the task
bf having to decide what portion of the law had been
¢learly motived by religious or political prejudice;
and, fortunately, the: question was never seriously
raised before me. The nearest approach to 1t was: when
a plaintiff sue&.for a debt which was long statute-
barred, and one of the lay members of the: Court suggested
that since there was: a moral obligatlon to pay one's
lawful debts;, the Statutes of Limitations must havé been

dictated by religious:iprejudice.

I always found the members of the District Courts
with whom I sat very common-sense and practical. I
do not remember meeting any cranks. I always found
them easy to work with and ready to accept, after
explanation and discussion, what I belleved to be the
law, T can réemember only & few occasions on which I

was: in & minority on a question of fact.

(1Y UHTFaeal CndAdat TvMAdAdedary nace Q.
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The Cburts;weré usually well attended, though o
where a large congregation of people was likely to
attract unwelcome attention precautions were taken to
prevent it. Litigants often cénducted their cases in
person, an eventuality to which I never looked forward
with pleasure since it always. meant difficulty and
delay. On occasions we allowed spokesmen other than

qualified practitioners to assist litigants in the
-present&tion of their cases. Quite & pumber of
solicitors and counsel appeared to conduct cases for

their elients.

When Courts were held in the country districts
the question of commissariat had to be considered.
This was always in the capable hands of some ladies;,
usually, I imagine,‘memberswof the Cumann na mBan.
Whoever was responsible, the members of the Court,
the Registrar, the Republican police on duty, and, very
often, some of the legal practitioners as well, were
always well looked after. The sittings were on
oceasions: very protracted and I can remember on & few
_ ocecasions feeling completely exhausted after a sitting
beginning about ten in the morning and not completed

before nine or ten at night.
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Fart 111.

The D&11 Courts: - From the Truce to the Treaty.

As I have already mentloned, when the Truce came I was
in East Limerick, A few days later I finished my Circuit
there and returned to Dublin. On reporting to the Ministry
for Home Affairs I found that sittings had been arranged for me
in Longford. I have a note of my sittings there and find that
I started in North Longford on July 19th and in South Longford
on the 22nd. I appear to have disposed of twenty-two cases
in the whole County, but none of them has left any impression
upon my memory. Neither can I recollect,whére the sittings
were held, or whether they took place openly or surreptitiously.
I imagine there was no change in the practice of holding them
in secret. In August I was: agein in West Clare, and very
probably had a sitting in East Clare as well. Having
completed these sittings: I spent four very pleasant weeks on

holiday in France.

I returned to Dublin sometime in September. I have

no note or recollection of any sittings prior to the 2lst;
‘though it is: very likely that I held some Courts: in the City
before that date, I find from my notes that I sat in
Mullinger on the 21st where I disposed of nine cases, and that
I heard five in Moate starting on the 23rd. I cénnot remember
where exactly these sittings took place, or whether they were
held openly or ot@erwise(l).

(1) The solicitors attending these Courts included: John

Wallace, Joseph Shaw, and John Macken of Mullingar; P.V.

Martagh snd Denis Hannon of Athlone; Gerald Maguire of

Claremorris; Esmonde Power of Castlerea; Joseph Dixon
of Roscommon; and James: Rogers of Tullamore.



65.

For the period from October 3rd to December 1l5th
1921 I made the drafts of my decrees and orders in & note-
book instead of on separate sheets of paper as theretofore.
This: I have. I have also three note-books containing my
notes; of the evidence given in most of the cases triled
before‘me'during that period. With the assistance of these
records I am able to enumerate most of my sittings: and to
recall some incidents in relation to them and to some of

the cases heard.

On October 3rd I was in Limerick City where 1
disposed of five cases. From there I went to Newcastle West
where I heard six. I opened in East Limerick on October
6th in a place called Ballinvena where there were fifteen
cases; listed. One of these will bear mention. It was an
action to recover a considerable sum for arrears of rent.
brought by one: Augustine Hogan against Mrs, 'Binty' Marshall,
an expert horse-woman and well known rider at therbublin
Horse Show, She came into Court accompanled. by several
members: of a local Flying Column, a gesture which my
colleagues the District Court Judges rightly or wrongly
interpreted as an attempt either to influence them or to
overawe the defendant. If such Wére her intention her
psychology was: greatly at fault as thé only effect the
presence of her bodyguard seemed likely %o produce upon my
colleagues would have: been distinetly adverse to her
interests. The case was in fact compromised by Mrs,
Marshall consenting to judgment, with costs, for one half
of the amount claimed; so that I am quite unable to say
whether the plaintiff was in any way affected by the

tactics attributed to his opponent.
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From Ballinvana I went to Kilteely where thirtesn
cases awaited trial. F can remember this sitting. It
was held in a long shed of some kind whose normal function
I canﬁbt recall, if I ever knew. The Court and counsel
and solicitors were accommodated with tables. and cheairs;
but the litigants and witnesses had fo be content with
long wooden benches or backless forms: . One of the cases
for trial ﬁas an action for breach of promise of marriage
in which the lady in the case claimed,a.thousand'pounds
damages. She.was:a good-looking woman of thirty-five or
fdrty; ‘but the defendant, her senior by some ten or:
fifteen years, was: in no way her equal in appearance.

He could well have served a;:afmodel for some of Dublin
Opinion's: caricatures of a farmer. When the case was
called Mr. Hugh O'Brien Moran, who appeared for the
plaintiff, asked. me to pass it for the moment, as he: and

Mr. Jack Power of Kilmallock, who represented the defendant,
believed that the parties would be able to agree on &
settlement of the: matter. There were several heavy cases
for trial that day, and we did not finish the list until
nearly siX. ofclock. - When the breach of promise case was
called again the place was. deserted save for those concerned.
The defendant Wészsitting in a crouched position on one: of
the: forms, with his stick planted on the ground between his
knees,, his two hands clasped on top of the stick, and his
chin resting on them. The form'was:narfow, and his posterior
projected quite noticeably over- the rear edge. Moran got
up and said that he was happy to inform the Court that

the parties had been able to adjust £heir~&if£erences,

and that the Court would not be troubled with the case.

It appeared that they hadiﬁeen courting for some sixteen

years before the occurrence of the breach complained. of.
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The defendant was prepared to consent to judgement for the
sum of oneihundred and sixty pounds and costs. Bower
agreed that this was the settlement arrived at, and it was
duly received and made a rule of Court. The defendant
remained in the position and attitude that I have described
while the plaintiff proceeded to leave: Court on the ‘arm of a
relative, a brother I believe, Her course Look her past

" where the defendant was sitting and when she arrived in his
vicinity her feelings quite overcame her.  Abandoning

her brother's supporting arm she completely surprised the
defendant b& a sudden and smartly executed attack in the
rear; and accurately and very forcibly planted her boot

on that part of his anatomy which projected over the edge
of the bench. Outraged both in his person and his
feelings the defendant struggled to his feet and waving

his stick in the ailr shouted: "The settlement is off!

Tﬁe settlement is off"] Moran“and Power forthwith got
hold of their respecti&e clients;, and succeeded not merely
in preventing any further demonstrations of emotion but
also in reconsmituting the settleﬁent. The case
accordingly stood settledi for one hundred and sixty pounds

and costs, and a free kick.

From East Limerick I moved into Clare and opened
the sessions for West Clare at a place called Ballykett
near Kilrush on October 1lliith. There were some [ifteen
cases for hearing which were disposed of in one way or
another inside. two days. I opened the sittings for East
Clare in Ennis on October 17th. and heard eight cases in
the course of a three day session. I heard two cases

in Limerick City on October 20th. None of these cases
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calls for particular mention., At the sittings in Limerick
and Clare the litigents: in almost all the cases were
represented by solicitors, and inlsome by counsel as well.
My labours in the South-West concluded for the time being

(1)
I returned to Dublin .

On my return I probably held soﬁe:Circuit,Sittings
in Dublin, but if so I have no record of them. The only
case of which I have any note is an appeal from a decision
of Arthur Clery in .an Eguity Sult heard at a sitting for ~
North Roscommon in the previous: August. This: appeal was
heard by the Supreme Court on November Sth. Crowley had
been just released from gaol after more than twelve
months incarceration, &and he sat with Meredith and myself
to hear this appeal which was in fact the first case
heard by the Supreme. Court in the exercise of its
appellate Jurisdiction. The sulit was one for the specific
performance of an agreement by which one William Kilgallon
agreed to sell some hundreds of acres for division among
a. dozen landless men or uneconomlc holders: at the price
of six thousand s$ix hundred pounds. The plaintiffs were
able and ready to complete, but the defendant alleged that
he had been intimidated into making the contract and had
repudilated it. Clery had made a decree for specific
performance ageinst which Kilgallon appealed. 1 cannot
remember where we sat to hear this appeal. I imagine
it was in the Téchnical Schools in Parnell Sguare.

(1) In Limerick the solicitors attending included the
following from. Limerick, Cork and Tipperary: HR. Cussen,
J.P. Lavan, D. Casey, J.G. Skinner, W.E. O'Brien, Jack
Power, Roger Fox, M, Frewen, Barry Sullivan, Hugh O'Brien
Moran, P, O'Donnel, M. Burke, Charles Ebrill, and Messrs.
O'Meara of Mallow, Marshall and Moran of Listowel, and
Liston of Charleville. Mr. James Comyn appeared in
several cases, In Clare those attending included the
following: Michael 0'Shea and Michael Killeen of Kilrush,

.Dr.. Dely of Ennistymon, James Lynch and J.B. Lynch of
Thmrnde Macarma HFimmdtd and DTndAleaey nf Frnnde . Nolan of Killkea o
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St. Lawrence Devitt(l) appeared for Kilgallon and John
O'Byine(%gr the plaintiffs. Judgement was reserved and
délivered subsequently in the course of a few weeks,

We all three read judgments. I was in favour of
upholding Clery's decision and dismissing the appeal.
Unfortunately I cannot remember whether this was: the view

of the others. I believe it was,

On November 22nd I was in East Cavan where I
opened a. sessions at a place rejoicing'in the name of
Maudabawn. If my memory does not mislead we sat in the
upper room of a shop or business:premiées‘of some kind;
There were four cases: for trial, and we had completed the
hearing of one case when we were interrupted by the
incursdion of a District Inspector and several constables
of the Royal Irish Cbnsmabﬁlary. The Inspector pollitely
and quietly aéked us whether we were an arbitration court.
I answered that we were not; that we were a Court of the
Republic. He replied that in that case he could not
allow us to continue, and would have to disperse us.

I said: "By force, Inspector?" He said that he would
have to téke whatever steps:wefe necessary. I asked

him would he mind withdrawing for a few minutes to allow

us to discuss the matter privately among ourselves and

with the legal practitioners present, and he agreed to do
S0, In the absence of the police ﬁe debated whether to
bresak up or await developments. I do not remember who

my colleagues on the Court were. The solicitors in the

case we had completed were James J. Lynch and Justin McKenna
of Kells:. There were several other solicitors present,

I believe, but I cannot recollect who they were. I think

(1) Afterwards: Circuit Judge, since deceased.

(2) Mr. Justice O'Byrne of the Supreme Court.
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E.J. Duffy of Virginia was one of them. I said that I
did not believe the police had any intention of proceeding
to extremes; and tha£ I was prepared to continue the
éitting; but that I would be guided by whatever view

the others; took of the probabilities. The majority were
in favour of dispersing and holding the Court more
circumspectly in some other venue at a later date. I
accordingly informed the Inspector that we had concluded
our business for the day, and we broke up. Before doing
so I told the others that I would return at once to Dublin
to seek instructions from the Minister for Home Affairs,
and to have arrangements made for a further sitting in

East Cavan to dispose of the rest of the business.

I went back to Dublin and saw Stack the following
day. I told him what had happened and asked him whether,
under the Truce, we were éntitled to hold sittings of
our Courts. I cannot remember what his reply was.

I think he sald that the matter had not been considered,

or was not covered, or something to that effect. He

did say that he had good reason to believe that the Royal
Irish Constabulary had no Governmental authoritylto use
forece to disperse sittings of the Republican Courts, and
advised me in the event of a recurrence of such an attempt
to stand my ground and see what happéned. Sittings had
been arranged in County Monaghan commencing in Carrickmacross
on November 2lith; and fortified by Stack's information

and advice 1 again repaired Northwards.

I disposed of some sixteen cases in the County
Monaghan commencing in Carrickmacross on the 2hth and

ending in Monaghan on the 30th. None of these were of any
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particular interest. We sat openly, the litigants being

in all cases represented by solicitors and in many by
counsel as well. Cecil Lavery and Fellx Sherry came down
with me from Dublin and opposed each other in guite a few,
Among the solicitors attending were: Messrs. Spier, D. Keenan,
M. Lardner, Marron, Smith, F.M. Duffy, Kennedy, H. Murphy
and C,. Eaverty.r Counsel included Cecil Lawvery, Michael
Ryan and Felix Sherry. I am not clear as to what town was
the scene of the incident I am about to relate, My
impression is that it was Monaghan; but the probabilities
would appear to indicate Carrickmacross, We were sitting
in a hall of considerable dimensions, the table'at which the
members of the Court were accommodated being on a dals or
raised platform of some kind, at one end of the chamber,
while the entrance from the street was at the other.. We
were in the middle of a case, Felix Sherry being on his

feet cross-examining a witness, when I observed a file of
about a dozen police come quietly in at the other end of the
hall, They lined up across the hall just inside the deor
while the Head Constable in charge advanced very silently

up: the centre aisle towards: where we were sitting, and took
up his position directly behind Sherry. So silent was his
approach and so immersed was Sherry and the witness in his
cross-examination, that both were entirely unaware of what
was happening. I said "Pardon me for a moment, Mr, Sherry!"
Sherry looked at me 1nquiringly. I said *Would you mind N
resuning your seat for a moment?" He Wasmquite at a loss
to know why I should make such &Trequest until the direction
of everybody's gaze m&de him turn round, to find the
stalwart uniformed figure towering over him, whereupon he sat

down very suddenly. I addressed the Head Constable and
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asked him what he wanted. He inquired: "Is this an
arbitration Court?", I said: "Nol Thié;is & Court of the
Irish Republic". ‘The formula.w;s exactly the same as at
Maudabawn, "In that case" said he, "I shall have to call
upon you to dispeﬁse"n I-had alread& told the othér members
of the Court what I intended to do in the event of such an
interruption, and what I hﬁd been told by Stack. I said

to the Head Constable: "We have no intention of dispersing",

-

“Then I will have to diéperse you', I adhered to the
férmula.and inguired: "By forcem?: He replied "I shall have
to disperse you'. I called upoﬁ Sherry to continue his
cross-ex&minatién, which he did somewhat nervously. The
Head Constable maintained his position for some momeﬁts
towering over Sherry and then announced in a loud_voice:

*If you are not dispersed in fifteen minutes I shall have to
éispersé you*. I said: ‘"“Head Constable, you willl find us
still here iﬁ fifteen minuées”. He turned and retreated to
the end of the hall where he fejoined his men. The case
went on without any further incident, and after about twenty
minutes or half an hour the forces of the Crown withdrew as
quietly as~they.had come, This and the previous time in
Maudabawn were the only occasions on which any Court of mine .

was so interfered with.

Héving completed my work in Monaghan I went to East
Cavan to resume the sittings which had been interrupted at
Maudabawn. We sat in & small farm~house. As far as I
remember we sat in the kitchen. There was; quite & number of
cases for hearing and there was very little accommodation
for litigants or witnesses particularly those in walting.
I had made & mistake as to the day fixed for this sitting.
I had thought it was the 31st October instead of the 30th.
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and had sat at ten ot'clock that morning in Monaghan to

finish the work theré. While doing so I got word that

they were awaiting me in East Cavan. I completed the
Monaghan business and snatching a hurried lunch secured a car
and departed for Cavan. We did not complete the sitting
there until after ten o0'clock that night. As night fell
such litigants and witnesses as were in waiting for their
cases to come on crowded into the kitchen in addition to
those concerned in the case at hearing, and the atmosphere
became almost intolerable. When we eventually rose at about
half-past ten I had reached a stage of physical and mental
We&rinessaamounting almost to exhaustlon. I sat the following
day at a place called Laragh. I have no recollection of
this sitting. In all I disposed of some twenty-f{ive cases:
in Monaghan and Cavan. These were the only sittings I ever
held in Ulster. | |

I have no record of any sittings between the 1lst
December when I finished in Laragh and the 13th December -
when 1 sat in Dublin for the North City. During the following -
fortnight I appear to heve heard some ten cases: from the
City North &nd South. One of these was an action taken by
the Dublin County Council against the late Patrick Belton,
of Belfield Park, Drumcondra, to recover rates in respect
of his premises: there. I have no record of my decision,
Belton was apparently contending that the rate had been
improperly struck and could not be levied. Another was a
'running_down’ action in which the late D.O.M, lLeahy, the
well-known book-maker, figured as defendant. These were the
last sittings 1 held before the resolutioﬁ adopting the

Treaty was passed by the D&11 on January 7th 1922.

The solicitors attending the sittings in Cavan included:
Messrs. McBreen, Martin Tierney, J. Duffy, G.V. Maloney, Aidan
McCabe and E.J. Duffy,

The solicitors attending the Dublin Sittings included: JB.J.
Goff, J. Gleeson. W. Corrican. J.J. Shiel P T Dneecan Tamoa
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The period between the Truce and the Treaty was merked
by an immense increase in the volume of business transacted
at the Circult Sittings: over which I presided. Litigants
took advantage of the cessation of hostilities to resort in
greater nnmbérs to the: Courts, and counsel and solicitors
appeared more frequently. There was uninterrupted communicatior
between the District Court Registrars in the country and
the Ministry of Home Affairs; and the: arrangement of Circuit
Sittings presented no difficulty. The result was & great
expansion of business at Circulit Sittings. During this
period I appear, from the records I have, to have disposed
of some hundred and thirty-five cases. These included
appeals from the District Courts at ordinary sittings as well
as cases heard at first instance. They were of all kinds
end descriptions, almost every type of c¢laim in equity or
at common law. being represented. There were will sults: and
suits for the administration of estates, suits for
declarations as to the ownership of land and other property,
suits for specific performance and to set aside and rectifyr
deeds, &ction; for breach of promise of marriage and for
judicial separation, actions: for assault, slander, trespass,
trover and-conversion, detinue, breach of contract, breach
of warranty, work and labour done, mbney had and recelved,
money dve on a promissory note, ejectment, rent, and so
forth and so on. Apart from the appeals most of them were
very substantial cases. In several the amount involved
exceeded the thousand pounds: and in most many hundreds were
at stake. While: I was disposing of this work Clery and
Meredith were not, of course, idle. I have no record, and
no recollection, of what work they were doing, but I believe
that they were all hclding Circuit Sittings: in the country
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as well as in Dublin. As I have mentlioned, Clery was
sltting in North Roscommon In August. Crowley resumed work
on his release, I should imagine that the four of us got
through a2 vast quantity of work during this: period between
the Truce and the Treaty.

. At this time the offices of the Department of Home
Affairs were situated on Wellington Quay. Paddy Sheehan
had been arrested and may have been still In gaol. Dan -
(1)

Browne was acting as Secretary of the Department. 1

cannot remember: who else was on the staff, save that Niall
McNeill(z) was there for a short perlod about the time the

Treaty was signed.

(1) Now a member of the Appeal Tribunal, Irish Land
) Commission.

(2) Now Director Ordnance Survey.
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Part IV.

From the Treaty to the end.

From the.day on which its: provislons were first made
public I was in favour of the acceptance of the Treaty.
I 414 not like the Oath, or the Empire, or Partition or the
Privy Council, any more than its most violent opponents;
but I thought that the arguments: for its acceptance were
overwhelming.. I came to the conclusion that the majofity
of the people, and a very big majority at that, would be
of the same opinion as myself. This view was basged, not
on anything gathered from reading the newspapers, but upon
the fruits of my own observation, and on many conversations
with all and sundry during the period of my peregrinations
throughout the country. I felt that once the Treaty had
been signed and its provisions made public nobedy, no:
matter who he was, or what his prestige or reputation, would
be able to muster any more than a minority of the peopie
in support of its rejection. If it were re jected and war
were to result it.seemed obvious that we would have to carry
on the struggle burdened with all the disadvanteges of
disunion, disillusionment, and a greatly weakened morale;
and I could see little chance of success in such a conflict,
To me the rejection of the Treaty meant the postponement of
all chances: of reasonable self-government for a generation
or longer. T was accordingly glad, but by no means jubilant,
when on Saturday Jamuary Tth 1922 the D&il by a majority of

seven accepted the motion approving of the Treaty.

I assumed, without having given the matter very close
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consideration, that the Provisional Government would take
over all functions: of government in the country, both
from the Republican Government and from the British
Government:; and certainly did not expect that an attempt
would be made by those Ministers who were in favour of the
Treaty to carry on both Republican and Provisional
Governments at the same time. The decision to do so was,
I thougzht, & grave political mistake. &3 politics were,
Whatever my politicel opinions, none of my. business, I

was content to carry on with my work.

Eamonn Duggan became Minister for Home Affairs in
the Republican Government in succession to Austin Stack;
and George Nicholls(l) was made Assistant Minister,

I think it was sbout this time also that Toms O'Cleary‘?)
became Chief Reglstrar of the Republican Courtsu' I
cannot say that such was his title; but my recollection
is that, to speak very generally, such was his: function.
The Depertment was housed in 13, Wellington Quay; where
it had arrived from Henry Street vie South William Street
and Molesworth Street, having to change its address from
~time to time during the pre-truce period owing to the
persistent 1nteres$ of the Crown Forces. As: the business
of the Courts continued to increase and expanrnd in the
post-Treaty period it was found necessary to find separate

accommodation for 0'Cleary in offices at 22 Dawson Street.

I have little in the way of records to assist my
recollection as; to the post-Treaty period. From one
of the note-books: already mentioned I find that T had &
sitting in Dublin on February 3rd., but where I cannot say.
T should imagine that all four of us were very busy about

(1) Afterwards County Registrar, Galway.
(2) Afterwards: Chief Clerk Dublin Metropolitan

TNL mdaymd A e vade
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among the DAil Coﬁrt& (Winding Up:) Commission records,
a Circuit List for Spring 1922 which reads as follows:

REPUBLICAN DISTRICT COURTS.

SEQRSTET NA hEIREANN.

Spring 1922.
Western Circuit. Gonnaught.

Roscommon. S, Roscommon. February
Roscommon, N.. Boyle. m
Leitrinm, S. Carrick-on- -

Shannon "
Mayo E. Swinford. : "
Mayo S. Claremorris March
Mayo W. Castlebar "
Mayo W.. Westport W
Mayo N, Ballina - W
Galway E. Ballinasloe February
Galway W. Galway oo
Galway N. Tuam March
Galway S. Gort b
Leitrim N.. - Manorhamilton N
Monaghan
Sligo
Donegal W.
Donegal N.

Eastern Circuit. ILeinster.

Longford N. Longford February
Meath N, Navan
Meath S.. Trim March
Wicklow E. Wicklow - March
Wicklow W. Tinahely w
Wexford N. Enniscorthy w
Wexford S. New Ross "
Waterford County Dungarvan w
Waterford City Waterford e
Tipperary E. Clonmel "
0ffaly S. Birr 1
Offaly N. Tullamore m
Kildare N. Kildare April
Leix Abbeylelx w
Carlow Carlow: 9
Kilkenny S. " Callan ¢

Louth

2ly
27

%

CIRCUIT SITTINGS.

LI I O N B I B |

78.

The Record Office has succeeded in finding,

4

Mar.
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Southern Circuit.

Limerick W. Newcastle West March 3 - 7

Limerick City Limerick w11 - 1l
Limerick E. Kilmellock ® 15 - 22
Kerry E. Killarney v 8 - 10
Kerry W, . Tralee # 11 - 14
.Kerry S. Cahirciveen ¥ 15 - 17
Kerry S. Kenmare " 18

Cork W, Bantry " 20

Cork S.E. Bandon w21 - 23
Cork E. Midleton w2 - 25
Cork N, Kanturk v 27 - 30
Clare W. Kilrush ' v 2), - 29

Clare E,. Ennis * 30 - 31,

These Circuits were, I believe, carried out more
or less as arranged; though I cannot say who went Circuit
apart from myself. I think we must have all gone out.
It will be seen that no dates have been assighedlto some
towns; and that in some instances twWwo towns on the same
Circuit have been assigned the same datsg. This: can hardly
be a mere mistake.. I know that at some period Temporary
Assistant Circuit Judges were appointed to help us out;
and this may perhaps help to explain the duplication as to
dates. I can remember that Cecil Lavery at some period
acted as a Temporary Assistant Circuit Judge and sat in
Mullingar; and that Denis B, Kelly(l) acted in Deonegal
where he had John Hearne acting as hls Registrar.

The business of these Circults was: obviously going
to be heavy and we asked the Minister for Home Affairs
to allow each of us the assistance of a Registrar,
legally qualified, to be appointed by ourselves, I
selected Leo MacCaulay(ZJ; end his appointment was
approved by the Minister on February 22nd. I find from
my note-book that I started off on the Western Circuit

and held sittings: in Roscommon and Boyle on the dates

(1) of Killarney, Barrister-at-Law.
(2} Now our Ambassador to Spain. IlMeredith appointed
Michael Lennon, now & District Justice in Dublin.
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fixed. I 4dd not sit in Carrick-on-Shannon as afranged.
For some reason or other the sitting was changed to

Mohill where I held Court on February 27th and 28th.

I disposed of twenty-one cases in Roscommon; seven in
Boyle; &and nine in Mohill. Thisssééms:a very good week's
work. I cannot now remember why I did not continue on -
the Western Circuit; or who finished it. _ I xnow thet

I opened the: business of the: Southern Circuit at Newcastlswest
on March 3rd and carried it out as arranged; save that

I do not appear to have held any sitting in Limerick City
or in Clare; and that I sat in Bast Limerick immediately
after Newcastlewest. I disposed of elghteen cases in
County—EImeriEk and moved on into Kerry where: I opened at
Killarney on March 8th. There were fifteen césea for
hearing there, seven at Cahirciveen, six at Kenmare:, and
elight &t Tralee. One of the cases listed for hearing af
Tralee: was concerned with the several fishery in the River
Taune belonging to Messrs, Power and Dodd of Killorglin..
As this was expected to occupy a week or so I adjourned it
to the first week in Epril.' From Kerry I’ moved into
West Cork where I opened at Bantry on March 20th. I
disposed of some half-dozen cases in Bantry and about the
same number in Bandon. My note-book ends with this
Bapdon sitting; _andiI have no record relating to the

rest of the: Circuit save an account which I submitted to
the Department of Home Affairs: of my own and my Registrér“s
expenses, Up to and including Bandon I had disposed of |
over one hundred cases between the two Circuits. . I held
sittings: as listed in . Midleton and Kanturk; and leaving
Ennis end Kilrush to be done, apparently, by someone else,
returned to Tralee to try the fishery case already

mentioned.
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Certain incidents in relation to this Circuit will
bear mention. In one of the towns 'in Kerry, I think it
was Cahirciveen but I am not sure, an officer of the I.R.A.
attended at the sitting of the Court and requested me to
inform him whether the Court was a Republican or a Free
State one. T told him it was a Court of the Irish
Repubiic whereupon he retired appsrently satisfied. Had
I not been able so to reassure him I doubt if we: would
have been allowed to proceed with the sitfing, At some
town in Cork, I think it was Bandon but again cannot be
certain, I received an "Order" in typescripﬁ purporting to
be signed by & Commandent in the I.R.A., directing me not
to try a certain case which was listed for hearing.

I immediately wrote béck to the Officer in question
telling him to mind his own business as I intended to mind
mine, I heard no more about the matter, but when the
particular case was: called there was no appearance by or
on behalf of either party. This was of course an
Instance of gross insolence and contempt of Court; I
took the view, however, that nothing was to be gained

by taking any Judicial notice of it. Any Order that I
could make in regard to this gentlemen was not likely

to be carried out; and could only have the effect of
meking me, and the Courts, look somewhat ridiculous.

I reported the matter to the Department of Home Affairs
on my ‘return to Dublin; but forget whether any action

was elther contemplated or carried out.

The sitting et Midleton was remarkable by reason

‘of one case which i tried there. It was an action to

set aside a deed on the grounds that it had been procured

by intimidation and violence. The facts were briefly
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these. Back in the eighties or nineties of the last
century a family I will call McCarthy (because it is not
their ﬂém@‘was evicted from a farm holding., The landlord
subsequently let the place to & family I will (for similar
reasons) call O'Sullivan. The McCarthys left the
neighbourhood aﬁd I think emigrated whille the O'Sullivans
remained on in possession of the‘iand which in éhe
estimation of their neighbours they had‘“grabbe&“. Some
years before the case came on for heariné a scion of the
McCarthys fetuined to the neighbourhood and joined the
Volunteers. The O0'Sullivans, who were then represented
by two sisters and é,brother in Iater middle age, were
still living in the old McCarthy holding. Coincident
with the beginning of the "™troubled times* the 0'Sullivan's
own private troubles;began; They received threatening ‘
letters requiring them to give back to the McCarthys

the lands: they had "grabbed®™. They paid no attention to
these. Thelir fencés were ﬁhen levelled and their cattle
driven. They were still obdurate. They were then
raided at night by armed and masked men. They were
forced to their knees:, shots: were fired over their heads,
and they were made to swear that they would restore the
lands. They went back on their undertaking. The next
step was that the man of the house was shot on his: way
back from Mass one Sunday. He was not killed but he was
seriously, though not dangerously, wounded, Some men
who were locally prominent in the national movement,
together with the Catholic Curate of the parish, called

on the O'Sullivans: and implored them, if they would

save their own lives and prevent murder from being done,

to give up the land. They consented and visiting their
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solicitors instructed them to prepare & deed assigning

the pilace to the McCarthys. This was: done and the
instrument was executed by both parties. It purported to
assign the land to the McCarthys without any consideration
or with only a nominal one. The solicitors, who were
aware of the facts, were at pains to make clear to both
sides that the deed was legally not worth the paper on
which it Was;writﬁen, and would be set aside by any

Court f'or the asking. The McCarthys went back into

their old holding and the 0'Sullivans went out. When

the Truce brought more freedom for resort to the Republican
Courts, and freer scope for their operation, the
QﬂSulliv&nssthoﬁght fit to meke an attempt to recover the
gfound they had lost and instituted proceedings: to set
aside the deed; and thiss was: the suit I had to try.

Bs it was an "equity suit™ I tried 1t alone, the other
Judges of the“District Coﬁrt sitting'with.me but taking

no part in the hearing or the decision. The late James
Francis; Meagher appeared as: counsel for the 0'Sullivans
and the late George Daly for the McCarthys. ‘The case

was only too clear and the evidence 1In favour of the
plaintiffs overwhelming and conclusive., I gave judgment
setting aside the deed on the grounds;ﬁleaded. We. were
sitting in some kind of hall or large room; 1. think

it was a school room. I know that the table at which we:
sat was placed some little Aistance in fronﬁ of a fireplace.
It did not require the pregnant silence which followed

the delivery of my judgment to inform me how unpopular
was my decision. Meagher, sensing the hostile atmosphere,
gathered up his: books: and papers and left the room with
~more haste than dignity. We were about to proceed to the

next business when the Curate whom I have already mentloned
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stood up: and addressing me said that ﬁhile he realised
that according to law I could have given no. other decision
he would like me to know that the judgment would not
conduce to the peace of the parish. I could not see
then, nor can I see now, the purpose of his: interjection.
I forget what reply I made, if any. We were proceeding
with the néxt case for hearing, and the 0'Sulllvans were
leaving the room, when a young man stood up and Jostled
one of the O'Sullivan women. She attempted to push
past him Wﬁefeupon he gave her a.violént shove with the
result that she fell. I called upon the Republican
Police, half a dozen of whom were standing at the back

of the Court, to keep: order. Their only response
consisted of scowling looks directed at me, and some
muttered observations: casting doubt upon my paternity
for having given such a decision. Things began to

look nasty aﬁd there was: some disorder. I announced
that since those whose duty 1t was to keep order were
unable or unwilling to do so I would have to adjourn

the Court. I rose from the table and went and stood with
my back'to the fire. Seamus Fitzgerald, a member of the
D&il, who was:i one of the District Court Judges, appealed
for order and after some time succeeded in having gquiet
restored. Before we resumed the sitting the Reverend
gentleman, who had by his indiscreet remark contributed
in some degree to causing the disturbance, came up to me
and asked when the decree restoring the possession of

the lands to the 0'Sullivans would be executed. I was
rather annoyed and-replied somewhat shortly that the
execution of decrees was not my function but that of the

Republican Police; and that judging by their conduct
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there that day it did not look.as if the decree would
ever be executed. He departed aﬁd we continued with the
rest of the business in peéce and quiet. A year or two
later when I was Judge-Advocate: General I was rung up at
G.H.Q. by the Secretary of the Department of Justice

wno asked me did I remember trying this case of Q'Sullivan

versus McCarthy. I saild I did only too well, Hersaid:
mThéfe is sﬁme question about executing the decree in
%hat case., There is a Reverend gentleman here wlth me

who assures me that shortly aféer you gave judgment in

the case you told him that while you were legally|compelle&
to give the decision in favour of the O'Sullivans.you

never intended that it should be carrieé out*. I told

the Secretary, I am afraid with undue emphasis, that the
Reverend: Gentleman's; memory must be somewhat confused.

I gave him the:trué facts of the matter and there it

ended as far d4s I was concerned. I heard later that the
0'Sullivans: were given a holding in a different neighbouroX
by the Land Commission, and that the McCarthys wers left

in undisputed possession of thelr ancestral acres.,

The Power and Dodd fishery case also deserves some
particular mention. Messrs:, Power and Dodd had for
years owned the several fishery in the Laune estuary
and enjoyed it without interruption, until a number of
fishermen, deeming the times most opportune to assert the
right of the public to fish for salmon in the tidal waters
of the river, proceeded to do so openly and in defiance
of anything the owners could say or do. Messrs. Power
and Dodd sccordingly brought suit to injunct the -
fishermen in question from trespassing upon their fishery.

They had to establish their title to the fishery before
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they could get their injunction. They were able to trace
their title, as far as I can remember, back to the Earls
of Desmond. No several fishery can iegally exist in
tidel waters unless the river was "“put in defence",

(i.e. made private or "“severall bywsuccessfully eicluding
the public) before the\time of—Magna Charta. It is not
of course easy to prove a paper title of such long
standing; but where a several fishery has been enjoyed
without interruption for centuries the presumpticn arises
that it must have had a lawful origin; and therefore
must have been put In defence before Ma§n&,0harta.

(1) (2
Henry D. Conner K.C. and Barney Roche appeared for

Messrs. Power and Dodd; and Michael Comyn(aj K.C. and
Thomas O'Donnell(u) appeared for the deflendants. The
case took.a week. A vast gquantity of documents was
put in evidence; and I heard a good deal of learned
argument on both sides. I reserved judgment which I
later delivered in Dublin. I upheld the title of the
plaintiffs and granted them their injunction. The
defendants appealed to the Supreme Court which heard

 the appeal sometime in May or June, and on June 1llth

gave judgment affirming my decision.

I finished in Tralee on April 10th and returned

to Dublin. I am sure.that I sat in Dublin to hear cases
during 4pril, but of this: I have no record and no
recollectiop. In May I went on Circuit in Tipperary.
I held sittings in Nenagh, Thurles and Tipperary.
I have no record of thess and have to depend on
recollection unaided._ I can remember holding & criminal

(1) Afterwards Circult Judge, Cork.

(2) Afterwards Assistant Circuit Judge.

(%) Afterwards: Circuit Judge, Eastern Circult,
(L) Afterwards Circuit Judge, Cork.
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sessions: in Nenagh., This: was the first occasion on which
I tried anything but civil cases. I can remember that
there was;a,very full attendance of Jurors. Mr, Gleeson(l),
who had been Crown Solicitor for North Tipperary, appesared
for one of the prisoners and made some objection to the
manner in which the jurors had been summoned. I think it
was because they had not been summoned by the Sheriff, I
over-ruled his objection, though on what grounds: I am quite
unable to recall. Neither can I remember any of the cases
tried. T know that during this Circuit the late Richard
Cherry, son of & former Lord Chlef Justice of Ireland,
appeared to prosecute upon behalf of the Republic. Martin
Connblly(z) also prosecuted in some: cases; and I think

Joe Kenny§5). In 2ddition to the criminal cases there was
quite a big number of civil cases to be tried. T cannot

however, recall any of then. T do remember a Habeas:

Corpus=apﬁiication which, I think, will bear mention.

The applicant was a young farmer, He: had got

a congiderable fortune with his first wife who died in
giving birth to their only child. He had no female relative
to look after the baby, and had to ask his wife's mother to
do so. After some years he married again, and'naturally
wished to have hisi child returned to him. His first wife's
mother, however, refused to give him back his child unless-'
and until he paid back the fortune he had got on his
first marriage. He refused to do this and she held on
to the child. There was no other issue in the case.
There was no possible answer to his application. The

(1) Father of Dermot Gleeson, District Justice.

(2) Until recently Circuit Judge.
(3} District Justice, Dundalk.
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recalcitrant mother-in-law had been given notice of his
application, but 4id not attend. Instead she sent her son
to represent her. He admitted having custody of the c¢hild,
and made the case that the fortune should be paid back
before the child WaS'retufned. I explained to him that
neithef'he nor his mother had any right whatever. He

. eventually gave me his personal undertaking that the child
would be in Court the following Saturday. When I sat

on the Saturday there was no sign of the child or its uncle,
and I made an order attaching the uncle for contempt of
Court in failing to honour his undertaking. I returned

to Dublin that night to find a telegramawaiting me from

the Governor of Limerick Prison, informing me that he had
received the unclé as a prisoner under my Order. I was
amazed at the celerity with which the Order had been
executed. The Order had the desired effect; the child
was after sone weeks;hénded back to its father; and
soretime in June I granted an application, made on behalf
of the uncle by St. Lawrence Devitt, to discharge the
attachment order. I was told subsequently why the

order had been so swiftly executed. It appears that the
uncle had, in relation to some land dispute, fallen foul

of the Officers of one of the locsl Volunteer battalions,
so that when I made the order of attachment the Republican

Police were only too anxious to enforce it.

On my return from Tipperary I held sittings in
Rathmines Town Hall, and in Parnell Sguare, and Kevin Street.
I have a note of these and find that in the course of

seven days: I disposed of some twenty-five cases.

About the second week in June I went back to

Kerry where I held a criminal sessions in Tralee, This
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coincided with the sitting of the County Court Judge, John
Cusack. There was a civil and criminal court in Tralece
courthouse; and he was, according to his usual practice,
sitting in the c¢riminal court. I-sent my Registrar, Leo
MacCaulay, to see him and ask him had he any objection to
sitting in the civil court so as to allow me to use the
criminal court whieh was: the only one which was provided with
a dock, He very politely agreed to do so and even went the

length of lending me his copy of Archboldi's Criminal Practice.

There were several criminal cases for-ﬁriél; -éﬁd a
remarkably large attendance of jurors. I can recollect
only one of the. cases, A woman was charged with several
counts of obtaining credit by means of false pretences.

She had arrived in Killarney and put up at one of the best
hoteds. She allowed it to be understood that she was a
returned wealthy American who was interested in buying a

bigz estate in Ireland. A prominent estate agent in Dubiin
travelled to Killarney to interview her, She was very
difficult to please, and put off making up her mind for
quite a while, She obtained credit from the hotel and
from various: shopkeepers in Kerry. She kept up the farce
for some weeks before the bubble burst. She was an old
hand at thils speciles: of fraud and had several previous
convictions. Among them was one in the Dublin Metropolitan
Police Court. Her name and this: conviction recalled to

my mind the circumstance that I had been offered, and for
gome reason had to refuse, a brief to defend her on that
occasion. She was duly convicted and sentenced. I'm

sure that she considered that her "“crowded hour of

glorious: life" was: well worth the penalty exacted.
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From Tralee I returne@ to Dublin and presumably to
the routine of sittings at.Parnell Square and Kevin Street.
I have no record or recollection of any cases tried at this
time. I can rémember that I had agreed to act as
arbitrator in some dispute in Thurles and had fixed June
28th as the day for the hearing. I was at a students'
dance in Holles Street Hospital on the night of the 27th;
and on my way home saw the troops from Beggars Bush Barracks
moving up for the attack on the Four Courts which began
the Civil War, I travelled to Thurles by train the
following morning, to find that the partles. had not signed
any submission.to arbitration; and could not agree on the
terms of any submission, There was:nothiﬁg for me to do
but return to Dublin, £11 trains, however, had ceased to
run; and I had to hire a caf for 210 to drive me home.

We were stopped by armed men at various polints on the road
to Dublin,  Comparatively few of the Free State Forces
were in uniform and, of course, none of thé "Irregulars®,
It was hot easy to know which side one was déaling With;

I gave a 1lift to two young men who asked me to take them to
Dublin. I think they were of the Anti-Treaty party.

I believe that before we reached town we had been given
passes by both forces. At Naas we pald a visit to the .
Military Barracks to find Colonel John Joyce in command.
He had as a prisoner Seamus Donovan who was, I think,
Director of Chemicals for the "Irregulars*,. I spent some
time walkipg round the barrack sgquare and-chatting'with
Donovan., Near the village of Kill we were halted by a
party of men engaged iﬁ digging a trench across the road.
The officer in charge politely requested the use of the

car for a short while. - We made no objection and he and.
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the driver went off while I and the other two passengers
remained behind and watched the trenching operations.

In a short while the car returned with a load of "Volunteer"
labourers;: and we continued our journey to Dublin q “
glad not to have been requisitioned to assist the trench

diggers.

Sometlime before the beginning of June we had
completed the arrangements: for the Summer Circuits. I
have no record as to what they were but my recollection
is that I was to go circuit in the midlands. I know that
I hadi arranged to go to Mullingar and Moate. I believe
that the itinerary included Counties Longford, Westmeath,
Offaly, Leix apnd Tipperary. - Clery'and Crowley, as will
appear later, seem to have been bound for the South and
South-West.. I cannot say whether Meredith had arranged-to
go out or not. I believe that ijas;due to open my

r
Circuit on Monday July 3rd though in whet town I sm unable

to'say. Infact I never went out at all.

The Four Courts were attacked on the morning of
Wednesday June 28th, and fighting continued in Dublin
for some days. I bhad apparently asked my Registrar,
Leo MacCaulay, to make the necessary arrangements for
departure on lMonday morning. On the Saturday he wrote
me as: follows:

2%, Mespil Road.
Saturday.
Dear Cahir,
All the banks are closed so that I could get
no money and the manager of The Wicklow, when I tried

him with a cheque, pleaded that they needed all their
ready to pay their own staff,
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Nor could I get through to the Broadstone.
From O'Connell Bridge 0'Connell Street was a great
canon .bleak and uninviting. I was there at 11.55 and
everybody had it that the Beggar's Bush people had
given the others until 12 o'clock to clear out of the
Gresham ete, and as I stood-at Mitchell's corner
looking down the street I felt like a bather before
the first dip of the season. Then some blighter in
the Ballast Office or Carlisle Buildings: fired a shot
over our heads - which was followed by & chorus of
rifles down at the Pillar - so I effected a graceful
retirement. It appears that Parnell Square 1s very
hot also.

T then thought it might be possible to reach
the Broadstone by a circuitous route and trled to hire
a back supposing that they would know the best streets
to go by. But they all refused to attempt it - except
one who was drunk and offered to chance 1t for half a
sovereign, He was: too tight to be trusted, so I have
postponed the effort until to-morrow morning after Mass.

No one from whom I inquired had any definite
information about trains. Some say that they do not
run out of Dublin for more than ten miles. One of the
jarvies said that the trains left the Boradstone as
usual this morning but that they were called off for
the afternoon. I hope to have definlte news to-morrow
before midday.

Yours,
Leo MacCaulay.
P.S. Draft enclosed.

I hear that though the banks: are closed the
managers resident in the suburban ones: will open up
if you knock them up and they know you. Do you know
any of them? I don't.

I went up to the A.and B. Taxl place at
Portobello to see about a car for Monday morning.
They said that two of thelr cars had got through to
the Broadstone early this morning and the trains went
all right, but the chauffeurs refused to go back there
again, The garage will be open to-morrow and I will
call again.

Whatever may have been the news MacCaulay had for me on the
Sunday we did not go off on Monday morning or at all,
I know that I got in touch with the District Court
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Registrars in some of the towns which I was: to visit on
Circuit and cancelled the sdittings. The sittings in

other towns were, I believe, cancelled through Mr. O! Cleary S
office. In the result no Courts were held in the towns
whicﬁ I had included in my Circuit.

Clery and Crowley succeeded in getting away from
Dublin and holding their Circuits as: arranged. I must
have got in touch and discussed the situation with Meredith,
who like me had remained in town, I have, however, no
recollection of this. I know thet I wired to Clery
suggesting that he and Crowley should return to Dublin
to discuss with us the position generally of the Republican
Courts in the situation created by the outbreak of Civil
War, Clery replied by telegram:

Ballingeary.

Judge Davitt 21 Pembroke Park Dublin.

Impossible get back carrying out Circuit
as arranged., No difficulty.

Arthur Clery.

Crowley repilied:

Mallow
Davitt 21 Pembroke Park Dublin.
Left Linmerick Friday by boat have seen your
telegram to Clery impossible to go to Dublin
at present all gulet in Counties Cork and

Kerry. ~ Could you and Meredith come to
Mallow for meeting.

Crowley, Hibernian Hotel,
Mallow,

Meredith and I did not go to Mallow and the project of a
meeting of the four judges:lapsed for the time being.
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On July 11th O*'Cleary ﬁrote me telling me that my
services were require& for a sitting at garnell Square on
Thursday 1l5th when a half dozen cases were ;1sted for
hearing. Presumably I held ‘this sitting and very likely
several others of which I have no record or recollection.
Towards the end of July I went down wlth a very severe
attack of acute gastro-enteritis and for over a week took
no interest in anythlng save my own misery. Crowley
" appears to have written me on July 20th. 1 have not got
this: letter and do not recall it; but I have no reason to
believe that it miscarried., On July 25th he wrote again:

58, Ellesmere Avenue,

Dublin.

25th July, 1922,

A Chara,

As I have not heard from you since I wrote
you on Thursday last I conclude that the letter did
not reach you. I met Meredith on Sunday and again
to-day. .

- Last Wednesday an application was made to
me for Habeas Corpus on behalf of Mr., George Plunkett
who is imprisoned in Mount joy. It was grounded on
an affidavit by his father, Count Plunkett and as
I considered that a prima facie case had been made
out, I made an order directing Colm Ua lMurchadha
and the Minister for Defence of the Republic to have
the prisoner at 18 Parnell Square on Wednesday, July 26th
and to show good cause (if any) for his detention.
I shall.be glad if you can attend the Court as the
case is very important, Meredith knows: all about it,
and I have also written to Clery asking him to attend.

Mise do chara
D. UA CRUADHLAOQOICH.

T belleve that both of Crowley's letters mast have'reached

me while I was in the throes of my very unpleasant disorder.
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I know that I was quite unfit to attend any Court, or
indeed to attend to any business, for over a week or ten
days. On July 31st I wrote to Crowley, (and kept a copy
of the letter!),.

21 Pembroke Park,
Publin.

31/v1il/'22.

Dear Crowley,

I have had an attack of gastro-enteritis, with
which I have been confined to bed for the past week .
or So. This is the first opportunity I have had of
replying to your letter. It has of course answered
itself by this.

I have received more than one communication
from the M.,H.A, with reference to the position of the
€ourtsi. I assume that you and the other judges have
been similarly communicated with. I think that there
should be & meeting of the judges to consider the
position now created. As I will possibly be confined
to the house for & day or two, would you undertake to
get the meeting together?

Yours;,
Cahir Davitt.

Before any steps; could be taken to convene such & meeting
there was a radical alteration in the position of the
Courts, On the following day, August lst, the following

DAIL EIREANN

The Aire um Gnothai Duitche with the concurrence of
the Cabinet of D&il Eireann hereby decrees that the
decree of the Aire um Gnothal Duitche purporting to
establish courts of law and equlty and criminal
jurisdiction as part of the government of the Irish
Republic be and the same is hereby rescinded and
declared to be of no effect as from this date save to



the extent to which the said decree was: or may have

been effective to establish Parish Courts and District

Courts outside the city of Dublin. -
Dated thils 25th day of July, 1922.

E.S.0 Dugain, Aire um Gnothai Dultche.

As I have said I considered that the decision to
carry on &% the same time both the Republican and the
Provisional Governments was & grave political error.

I was, perhaps, taking too simplified a view of a complex
situation but the way I looked at the matter was this:

the purpose'of the national movement was to secure
independence, in full if possible, but if not, then %o és
great, an extent as could be achieved; the Volunteers, the
Cburts, the: Ministries, the DAil, the Republican Government,
the Republic itself, were all means to this end and not

ends in themselves:;; the Treaty was a compromise, in the
circumstances a reasonably géod compromise, but unmistakeably
it was nothing else; it did not give us a Republic, or
unity, or complete independence any more than it continued
Castle Rule; 1t had however, been negotiated by
plenipotentiaries: appointed. by the D&il and signed by them;.
and the D&11 had by resolution approved of it; it provided
for the setting up of a Provisional Government to whom

éll the functions: of the: British Government here were to

be transferred until the enactment of a constitution for

the Irish Free State and the formation of a government
thereunder; in implementing the Treaty the D&11 should

have uneguivocally provided for the transfer to the
Provisional Government of all the functions of the government
of the Republic; the D&il of 1922 had as much authority
from the people to do this as had the D&il of 1919.to set



up the Republic in the: first instance; amongst the
functions of British Government here which were transferred
to the Provisional Government was the administfation of
justice, and the whole machinery of the "British Courtst®,
as: they were termed, wass?aken over and 5ecame part andq
parcel of the government machinery under our own control;
the decision to carry on both governments at the same time
saddled the country with two systems of judiceture which
were mutually incompatible. The dual government was, of
course, & temporary expedlent only, and presumably would
have come to an end with the formation of the first Free
State Government. With the outbreak of c¢ivil war, however,
the whole situation, and in particular the position

-of the Republican Courts, tended to become impossible.

While the Republican Courts were carrying on their
work in the way I have described the "British Courts™ were
also functioning. I cannot say to wﬁat extent thei; wWork
had been interfered with, but I imagine that in some
parts- of the country they had considerable difficulty in
functioning at all. - At this stage a brief reference to

the constltution of these courts may not be out of place.

To commence at the lowest stage, there were first
of all the Petty Sessions Courts. They were composed of
"Justices of the Peace™; men who did not necessarily possess
ény legal qu&lificatioﬁ'or experlence when appointed,
and who received no remuneration for their services. They
were nominated by the Lord Chancellor. TUp to the nineties
of the last century they had been recruited almost entirely
from the ranks of the Ascendancy and the propoftion of

Protestants to Catholics was between % and 4 to 1. During
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the period of his second Chief Sécretaryship John Morley
decided to try to redress the balance; and with the :
co-operation of the then Lord Chancellor some 637 Justices
were appointed of whom 55 were Catholics(ll. These
eppointments had the effect of reducing the Protestant
Ascendancy mas jority in the magistracy to about 2'to l.

This policy was; I believe, continued by some of Morley's
successors, and at the advent of the Republican Courts fhe
magistracy must have included a very considerable

broportion of Catholic and Nationalist Justices, particularly
outside Ulster. In addition to the unpaid magistrates |
there were a certain number of Resident Magistrates who
were salaried Justices. They werehin some cases men

with legal qualifications, but weré more usually retired
officers of the British Army, Navy, or Royal Irish
Constabulary. Each County was divided into several
districets or divisions, and there was a.Petty Sessions

Court for each, .They had & small civil jurisdiction and

a criminal jurisdiction somewhat similar to that which

I have described as: being conferred upon the Parish Courts.

Next there were the Courts of General Quarter
Sessions and the County Courts. Originally the Quarter
Sessions: Courts were composed only of Justices of the Peace
who met once iﬁ each qu&rter\of the year to transact the
crimina; and other legal buéiness\of the County as distinct
from the same Justices: sitting more frequently to transact
the business of each division. In criminal matters the
jurisdiction of the Courts: of Quarter Sessions was very
considerable; and speaking very generally, they could
try all except the most serious offences. They could

hear appeals from Petty Sessions in cases of summary

(1) "Recollections", Morley, Vol. 1, pp.339-40.
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jurisdiction and also had jurisdiction in licensing
matters. In course of time the chief criminal business
came to be almost invariably conducted by the County
Court Judge sitting alone with & jury in his capacity as

Chairman. of Quarter Sessions.

The County Courts were civil courts only. Generally
speaking there was a Judge appointed for each county;
but in the case of the smaller counties, and those
where litigation was not heavy, several countles would
share the services of one judge. The judges were usually
King's Coungel of considerable standing, and they were
proportionately remunerated. Generally speaking the
County Court hed jﬁrisdiction in common law cases Where the
amount involved did not exceed £50; and on the chancery

side where it did not exceed £500.

At the top was the Supreme Court of Judicature, with
its; two divisions; the High Court of Justice and the
Court of &Appeal, which sat permanently in Dublin. The
High Court had general unlimited jurisdiction both civil
and criminal; and the Court of Appeal had jurisdiction
to hear appeals from the High Court, and'in certain cases
from the County Court, subject to an appeal to the House
of Lords. Generally speaking in criminal cases tried
with a2 jury there was no appeal. The Court of Appeal
consisted of the Lord Chancellor and two Lords Justices
of Appeal. The High Court consisted of two Divisions:
The Chancery Division with two judges, and the King's
Bench Division with eight. There was also & Land Judge

_and two Judicial Commissions of the lLand Commission.

Twice a year the Assizes were held in each county.
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There were five Circuits: Leihster, Connaught, Munster,
North-West and North East. These Assizes were held
under Commissions issued by the Lord Chancellor to the
Chief Justlce and the other judges of the King's Bench
Division as: well asi to the two Lords JusticeS'éf Appeal,
Each Circult required two judges, making ten in all.

On occesions it was found necessary to include: the

Land Judge and one or more of the Sergeants-at-Law

in the Commissions. Acting under.their Commissions the
Assize Judges sat in the chief town in each county.

They tried a2ll custody criminal cases awaiting trial

as well as: all bail cases returned to the Assizes for
trial, They heard Civil Bill apgeéls from the County
Court, and High Court civil cases where the barties

had served notice: of trial for the Assize town. In
addition to these ordinary Asslizes there were also

held once a year - usually in December - Winter Assizes
at which criminal business only was transacted. No
Assizes were held for the County or City of Dublin; but
six times a year & judge sat at Green Street, under
similar Commissions, to dispose of the more: serious

criminal busdness.

I cannot say to what extent the work of these
Gourts was interfered with by the events of the period
192022, I should imagine that while the higher courts
sat regularly in Dublin and experienced no difficulty,
save perhaps as regards the execution of some judgements,
the matter must have been otherwise Iin many parts of

the country where the Oourts must have functioned with

difficulty if they functioned at ell. The ILaw Reports

and the Irish ILaw Times for the period in question do
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not, however, reflect Interference to the extent that one
would expect. -The truth is- that these Courts:cgrried on
as best they could in circumstances of extreme difficulty.
Their work was serlously dislocated when, during the Baster
vacation of 1922, the Four Courts bullding was selzed and
occﬁpied by the Volunteers who were opposed to the Treaty.
Not only were the judges deprived of their Courts and
chambers; but offices;and records were no longer avalilable;
the Bar was deprived of its library and dressing rooms;

and the solicitors of their headquarters, In these
difficult ciréumst&nces;the decision was: taken to carry on
the business of the: Supreme Court of Judicature at the King's
Inns in Henrletta Street; and the Courts continued to ﬂ
function there until they were transferred to the Castle

after the cessation of hostilities.

The position in July 1922 &ccordihgly was that in
the midst of & Civil War the: country was saddled with two
mitvally incompatible judicial systems, On the one hand
was a system with centuries of tradition behind it, equipped
with a bench of able and experienced Judges and trained
and egperienced staffs of Court Officers, but inevitably
identified with the British regime. Cn the other was a
system_organised and esmablished:on a. provisional bhasis
during a period of revolution; not two years in existence,
(and forced for half of that period to function underground;)
equipped with a Bench of Judges whose experience was
necegsarily very snort and limited; with a staff of
Court Officers many of whom were Yamateurst*; and which was:
inevitably identifiled with the Reﬁublic. —The question at

issue in the Civil War was: whether the country should be
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allowed to asecept and implement the Treaty, or should revert

to the status. quo 8@3@ Truce. It becane impbasible for

the Pro-Treaty vaernﬁent to continue the dual system,

and maintaln both the Republican and Provisional Governments,
and their respective judlicial systems; and 1t was: obvious:
which system would have to go. Had there been no Civil

War both judicial systems would probably have continued

untll replaced by one establlished under the Free State
Constitution. &s it was the Civil strife and the Plunket

case precipitated matters.

This was: the position when the: Minister for Home
Affairs issued his "decree™ on July 25th. From the
Republican point of-view Ifs constitutlonal legality may
well be the subjeqt of divergent views; the argument in
its favour, howevef, may be very briefly indicated as
follows., The: Courts had not in fact been established by
decree of the D4il, The decree which had authorised their
establishment, and which I have quoted in full in Part 11
of this memorandum, merely provided: in the most general
terms that Courts: of Justice and Equity be establishéd,
without ‘making any provision as: to their constitution;
and that the "Ministry"™ be empowered, when they thought fit,
to establish éourts haﬁing criminal jurisdiction. The
actual constitutlon of the Courts was effected by the
Minister for Home Affalirs; and was, moreover, stated to be
provisional.,. He could, presumably, have scrapped the
provisional constitution and replaced it by another. He'
. had, therefore,ﬁpower to abolish tﬁe Courts: in the
circumstances. Whatever may be the merits or demerits
of this argument the simple fact of the matter was that
the Republic, together with its Jjudicial system, had to

make way for the Free State; and the Ministries;mdecree“'
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put an end to & situation that had become impossible.

Once the decision had been taken to accept and implement the
Treaty, and to maintain that position in the stress of

civil conflict, there was: no room for legal argument

based upon the Republican constitution. Such, at all eéents,
was my view reinforced, to no slight extent, by my

experience of thé working of the Courts during the post-

Treaty period.

To resume my narrative of events: whilg I was 111
Crowley completed the hearing of George Plunket's application
for Habeas Corpus; made an- order for his 1mmediéte release;
and diéécﬁed én attachment to issue for the arrest of
General Mulcahy, as Minister for Defence, and Colnm 0
Murchadha, who was: then Governor of Mountjoy Gacl, for
contempt in ignoring his preliminary order. From his
letter to me it would appear that he had originallf
intended to arrange a sitting of the Supreme Court to
deal with the matter. I was hors de combat; but I have
forgotten, if' I ever knew, why Ciéré-aﬁdiMeredith did not
sit with Crowley.

During the interval between: the attack on the Four
Courts and my bout of illness I had no contact that I can
remenber with either Clery or Crowley. I think they were
out of Dublin most of the time, Iy impression is that I
mast have been in contact with Meredith. If this is
correct then we must, of course, have exchanged views upon
the situation; but of any such conversations I have no
record and no reccllection. I think I must also have had
interviews with Eamoﬁn Duggan, who was: Minister for Home

Affairs; and with Hugh Kennedy, who was acting as: Law
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Adviser to the Provisional Government. I have, however,
no record and no distinct recollection of any éuch
interviews. - T can only surmise that I made thém aware

of my views such as they were. I do not remember any
meeting of the four Judges to consider the Minister's
decree abolishing the Courts. I am practically ceftain
that we did not meet. I was aware that Clery was opposed
tc the Treaty. I cannot now remember what Crowley's: or
Meredith"%s views were at the time, but I think that—
Meredithraccepted; if he did not like nyself welcome,

the decree as; a faitv 2ccompli. Apparently Clery and
Crowley did not&-- ﬁbroﬁhy HEArdle, in Chapter 78 of her
book, mentions' an application moved by Michael Comyn, on
behalf of Mrs. Tom Clerke as a member of the D&il, for &
conditional order of mandamis directed to EOin MeNeill

as Speaker to compel him to summon the D&il to meet.

She stated that Crowley granted the Conditional Order on
August Lth and that Clery made it absolute on August 1llth.
It is: hardly necessary to state that the orders made for
the release of George Plunket, for the attachment of
Mulcahy and 0 Murchadha, end for the assembly of the D&il,

were never: compilied with and could not be executed.

The authority of all Parish and District Courts
outsiide the City of Dublin was withdrawn as from October
50th 1922 by another "™decree™ of the Minister  for Home
Affairs; and in this;fashioﬁ the Repuélican Courts came
eventually to a rather inglorious end., I propose in Part V
of this memorandum to attempt to tie up some loose threads;
and briefly to refer: to the'subsequent history of the

four Judges.
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Part V.

EPILOGUSZS

On August 3rd Duggén wired me that he would like to
see me, and asked me fo call to Government Buildings. I
did so at once. Ee took me across to Hugh Kennedy's office
who explained the reason for the summons. The Pro%isional
Government were becoming somewhat concerned about the
matter of discipline in the National Army; and Michael
Collins as: Commander-in-Chief wished to establish a legal
section in the Adjutant-General's Department, which would be
responsiible for Courts: Martizl énd matters of Military Law
in general. He said hé was: authorised to ask me if I would
take charge of this section as Judge-Advocate General.
I asked for some time to consider the matter and in the
course of some few days told him that I would take the
position., On August 15th I got a note from Kevin Q'Higgins,
who was: then acting as ﬁssismaﬁt Ad jutant Geneial, to call
at his: office in Portobello Barracksi. I did so and he
brought me to see Collins, I was: by him introduced to
Gears®ld. 0'Sullivan, the Adjutant General, and to George
Hodnett(l}. Collins explained that I was: to take charge
of the Legal Section and to be Judge-Advocate General, and
tﬁat Hodnett was to be next in charge. He told_us that we
could recruit our own staff and that he wished us to set
about doing so at once. He said that he wished us also
to draft a disciplinary code and rules of procedure fﬁr
Courts: Martial, so they could be promulgated by General

Order and put into operation as quickly as possible.

{1} At present Danutv Judee-Advocate General.
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We: were..2llotted a couple of rooms in Portobello Barracks
to use ag offices, aﬁd set about our task of getting
together a staff. I undertook the work of drafting
General Regulations asi to Discipiine and Rules of Procedure

for Courts: Martial.

I think it must have been on Septémber Lth that
George Gavan Duff§l)called to see me. He told me that
Crowley had been arrested and was detalned in Wellinéton
Barracks. I cannot remember any details of our conversation
He gave me a letter he had received from Crowley which is

as follows:

Wellington Barracks,
5.C. Road.

Saturday, 2/9/1922.

A Chara,

I am detained here since Thursday night,
and should like you to call up if you can conveniently
do s0. Also please tell my three colleagues, and
one of them may be able to give me a call, I was
told that my arrest had been ordered by the Minister
for Defence and accordingly wrote to him yesterday
regquesting an interview. So far I have got no reply.
Perhaps you could see him. I was very 111 yesterday
but the doctor gave me a dose that pulled me round
consdiderably. I have never recovered from the
effects of the 13 months I spent In jail before,
and T am afraid this will ruin my health altogether.
It is: very extraordinary that I should be here, and
I am sure that an interview with the Minister would
put the matter right,

Mise do chara,
Diarmeid O'Cruadhieoich.

Geo. Gavan Duffy, Esg., T.D.,
39, HMespil Rozd.

}

{1) Signatory to the Treaty. Minister in

I *etm DomemcedtAart A
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Both Gavan Duffy and myself were at a loss to
account for Crowley's arrest; and could only surmise that
it had something to do with his having in the case of

George Plunkett's application for Habeas: Corpus made an

order for the attachment of the Minister for Defence and
the Governor of Mountjoy Gaol. On the following day I
got the following letter myself from Crowley.

Wellington Barracks,
Dublin.

Lth September, 1922,

A Chara,

On Thursday last, August 31st. about 11.30 p.m. I
stepped out of a tram-car at Nelson's Pillar, I was
accompanied by an acquaintance, Mr. Thomas Holland.

We had only walked a few yards when we heard an

order to halt. Turning around I saw two men
approaching us. One of these addressing Mr. Holland
demanded: "Have you any arms about you?" and searched
his pockets. As Mr, Holland is a very pronounced Free
Stater and never tires of giving expression to his views,
I laughingly said they had nothing to fear from him.

A cadb immediately stood beslde us, and we were both
ordered into 1t. Our captors sat in the £ab facing us.
One had a revolver in his hand, The other addressed
me by my Christian name (without having asked either
of us who we were) and proceeded to make offéensive

and threathning remarks and to ask offensive questions.
This continued during our journey to this pilace,

and throughout that time neither of the two addressed
even one word to Mr. Holland, whom they did not know.
My interrogator complained of the decision I had given
in the Habeas Corpus application made on behalf of lUr.
George Plunkett, a prisoner in Mount joy Gaol, and
threatened that I would now be tried myself and made to
suffer grievously. From what I have since seen and
heard I believe he is one of the body called 'Intelligence
Officers' - a body specidlly created by Mr. Mulcahy
since he-became Minister for Defence, and apparently
trained after the methods: practised by the British
Auyxiliaries in this country, but with a great deal

more coarseness and savagery than the Auxiliaries were
capable of. On arrival here he searched my pockets
and took my cheque book, some private letters I had,
and a. pocket book containing various things. I have
got back none of these.
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I have since been locked up in a filthy cell
and have never undressed at night - Thursday to Monday -
the two so-called tlankets supplied being uncilean.
The dimensions of the cell are about nine feet long,
seven wide, and ten in height. The following night
(Friday) another person was: put in with me. On
Saturday there were five, and last night (Sunday)
nine of us in this cell. We have been locked up here
day and night except for fifteen or twenty minutes
exercise each day in the yard. I have scarcely eaten
anything since my arrival, The food given to the
prisoners in these cells consists of the lsavings of the
common soldiers in the guardroom adjoining who never
use a. knife or fork themselves.

On Friday I wrote to the:Minister for Defence
stating that my captors told me that were acting on
_his orders, and requesting an immediate interview. Two
officers have told me that the letter was sent to him
at once by hand to Portobello Barracks and that he
was in that barrack at the time the letter was delivered
there. I have got no reply.

The threat used towards me in the cab may have
been no idle one. Some of the occupants of this cell
and the adjoining one have been frequently Iinterrogated
concerning themselves: and other people and savagely
assaulted. This: is done by the 'Intelligence Officers!
referred to. I have witnessed instances of it.

Once when I was being Interrogated myself another
officer intervened and said: "This 1s a special case'".

The prisoner brought to my cell on Friday night
had been walking along Synge Street accompanied by a
girl. When searched nothing was found on him but the
girl had a revolver in her pocket. This was taken
from her and she was allowed to go home. The man
was brought here about midnight. As to this man's
treatment since his capture I will exclude everything
he has told me although I believe it all. I will
confine myself to the evidence of my own senses, -
On three: several occasdions that night the cell door
was opened and the prisoner dragged out and savagely
beaten because he could not or would not give:
information about other people. On the third occasion
an order was: glven outside to a number of soldiers to
form a firing party and to load. I heard these
orders; and the actual loading of the rifles. I heard
other appalling expressions likewise. My soul sickened
at the thought that I belonged to a country where such
abominations were committed and paid for by the peopile.
The prisoner seemed to have been taken out into the
yard out of hearing, and about half an hour passed.
Then he was brought back by a different offilcer who
remarked: ®*Only for me you would have gone west that
timel™, The next day in my presence the same prisoner
was. subjected to another "interrogation"™. A revolver
was put to his face and he was told three times that
he would be taken out that night at 12.3%0 and shot.
Two hours later he was taken to an office for further
“interrogation®. I was standing at the door of that
office. I heard his moans of pain inside, He came
out with his face swollen at both sildes. He said some
of his: teeth were broken. An officer accompanied us
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back to our cell. He seemed sorry for the continued
persecution of this man. I told him of the threat
to take the prisoner out that night and shoot him, and
asked who was in charge of the barrack, and why these
%Intelligence Officers™ were allowed to come in at all
hours: of the night to practise such infamies. This
officer said: "I am in charge of the barrack, -and this
man will not be-shot to-night™. He added: "But he
was lucky in not being shot &s soon as he was-arrested®.
I will not mention other cases. This must
suffice here, This military savagery must be put
down at any cost and law restored. There is no way
to put it down except by publicly exposing it. For
having written this:t I shall probably lose my life here
and suffer tortures worse than death. But I will
not live in cowardly silence. And notwithstanding
what I have, and must continue to endure, I do not
regret having been brought here; because otherwise
I should never have known that such inhuman atrocities
were being perpetrated, or could possibly be at all,
even amongst savages. If anybody had told me that
such things were done, I could not believe it. Are
like infamies being perpetrated in the other barracks
and jails of Ireland? And if not has this barrack
been specially selected by lr. Mulcahy for me?

In order to bring the matter before the public in
the most striking way and to contrast this military
savagery with government by law administered in the
courts which Hr. Mulcahy and his colleagues are so
anxious: to suppress, 1 must ask you to incur risk
yourself, and as a member of the Supreme Court to treat
this as an application by me for writ of Habeas: Corpus
for my release from this unlawful and outrageous
imprisonment, the writ to be directed to the Minister
for Defence and to the Commanding Officer of Wellington
Barrack. If I 4id not make such application you would
conclude that I refrained from doing so in the belief
that personal fear would deter you from discharging your
Judicial duties. You will be better satisfied tc face
the peril and seize this opportunity to publicly
raise your voice in defence of the principles of
civilised government. I am writing in similar terms
to my other two colleagues, in order that the obligation
may rest on and be shared by all equally. There 1is
no ‘. possibility of making an affidavit here, because
nobody 1s: allowed to see: me, but an affidavit is not
necessary when the application 1si made by the prisoner
himself; a written statement is sufficient.

Mise do chara,
Diarmaid 0 Craudhlaoick

. Davitt Esq.;
Judge of the Supreme Court.
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Armed with &,ﬁritten authority from the Adjutant
General, which is dated the 5th September 1922, I called
to Wellington Barracks (or as it is now called Griffith
Barracks:) and was at once admitted to see'Croﬁley. Again
I cannot remember any details of the conversation. I
can only surmlse that he repgated the substance of his
letter and urged me to treat it as an appiicétion for

Habeas Corpusi. I can bhardly have failed to make the

point that I had called in response to his reguest
conveyed to me through Gavan Duffy; and that if I were
to be the: Judge who was to hear any application on his
behalf such personal contact between us was hardly in
accordance with the usual practice. I know that I did
point out to him the futility of any such application
having regard to all the circumstances and that I did
suggest that representations from me personally to
General Mulcahy were: likely to be far more productive
of results than the course he favoured. I left him
with the assurance that I would do all I could to secﬁre

_ his: release,

I belleve I at once made representations through
the Adjutant General to the Minister for Defenée designed
to have him set at freedom. I eventuall& had a personal
interview with General Mulecahy but at what stage I cannot
say. On Friday the 8th September I got another letter

from Crowley. -

Wellington Barracks.

8th September 1922.

A Chara,

At your suggestion on Tuesday last I withheld
my application for Habeas Corpus in the hope that your
other efforts would secure my release, I have heard
nothning einea T am +therefore oblired to make the
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application as I had originally intended, and you
will treat the enclosed as such.

As you know I am wrongfully imprisoned here, and
the conditions of my imprisonment are abominable.
Well I have decided to leave it dead or alive very .
soon. You will have this: letter on Monday morning.
T shall then be on hunger-strike, and will so remain
until I am free. Death makes us all free, 'and
perhaps my death my contribute something to bring %o an
end the abominations now cerried on under the name of
“Government®, I can at any rate face death calmly.
Can my jailers - Mulcahy, Duggan and Cosgrave, say
the same?

Allow me to thank you again for your visit last
Tuesday and give my best wishes to Clery and Meredlth.

Mise, le meas mbr,

Diarmaid O Cruadhlaoich.

¥

C. Davitt, Esq.

As; I have said I did see General kulcahy, but
whether the interview took place before or after I got
this: letter I am not able to say. In the course of a few
days Crowley was: released. While I havé no record and no

recollection of the details of this interview I know that

I pressed the point that ap&ft from all other considerations

legal or otherwise, it was: extremely unjust to penalise
Crowley for doing something which he had done in good
faith in the exercise of his jurisdiction as a Judge of
the DAil Courts, and which he genuinely believed it wasi
his: duty to do. Whatever was'urged in justification of
the arrest I cannot now recall. Neither can I remember
whether I got any letter from Crowley subsequent to his
release. I got no communication that I can remember
from either Meredith or Clery with reference to Crowley's

arrest.



- il2.

On fhe 8th August the Free State Legislature
passed the D&il Courts (Winding Up) Act, 1923. This gave
statutory récognitidn as far as the Free State was
concerned to the existence and jurisdiction of the DAil
' Courts; It provided for the registration and enforcement
.of their decrees; for the hearing of appeals against
their decisions In certain cases; and for the appointment
of Judicial Commissioners and Assistant Commlssioners to
carry out its provisions. It indemnified all judges and
officials of the D&il Courts against any legal proceedings
in respect of any act done in the course of their duty.
It also provided, significantly enough, that the authority
of the Supreme and District Courts should be deemed to
have been withdrawn on July 25th 1922, Meredith was
appointed Chief Judicial Commissioner and Crowley accepted
appointment as an Assistant Commissioner, an office from

which he resigned on June 30th 1924,

On April 12th 192L; the first Courts: of Justice Acﬁ
was passed; and some months later was brought into
operation by Order: of the Minister for Justice as therein
provided. It established the present system of
Judicature. Under the.provisiong of that Act relating
to the qualifications necessary for appointment to the
Bench it would appear, strangely enough, that whille Crowley
and I might be eligible for appointment to the High Court
or Supreme Court we were certainly not, at that time,
eligible for appointment to the Circuit Court. Meredith
was one of the first appointments to the High Court.
Clery was: offered a similar appointment and refused 1it.
The Government was: aware that I was not seeking any

appointment. I had continued in office as Judge-Advocate
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General on a whole-time basis until August 1924. At

my own request I was allowed to resign my commission and
resume practice at the Bar, while continuing as Judge-Advocate
General on a part-time basis at a reduced salary. 1
accordingly rejolned Clery in the Bar Library. I
continued to practice at the Bar and to hold my part-time
appointment until November 1926, when I accepted an
appointment as Assistant Circuit Judge in Dublin, I had
by this time became qualified for appointment by reason
of being a Barrister of over ten years' standing. On the
death of Judge Drumgoole in Jenuary 1927 I was appointed
Circuit Judge of Dublin City and County. I was-promo%e&
to the'High Court Bench in January 1945 and became
President in June 1952. Crowley received no further
apﬁointment. As a result mainly of his representations
the. Government introduced and the Legislature enacted a
D&il Supreme Court (Pensions) Bill in 1925, Under this
enactuent all four oﬂﬁgzcame entlitled to apply for, and be
awarded by the Minister for Justice, a pension each of
five hundred pounds per annum,. As Meredlth and T were
both in receipt of salaries in excess of £500 payable

out of moneys provided by Parliament we were by the terms
of the Act precluded from enjoying any part of such
pensdion. Clery refused to apply for a pension under the
Act. Crowley was: therefore' the only one who benefited.
He subsequently made 2 claim against the Minister for
Finance for arrears of his salary as a D8il Court Judze;
and uﬁsuccessfullw brought an action in the: High Court

to enforce 1it. The action was tried by Mr. Justice
Johnson in 1934, and the case 1s reported in the 195A
Irish Reports: at page 5%36. Clery, Meredith and Crowley

are now dead. -
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I have tried to make this statement a purely
factual record, confining myself to what I can remember
from the past, reinforced where possible by such records
as I possess or have had access to. I have endeayoured
to refrain from criticism appreciative or otherwise.

] have tried to avold giving any expression to my own
cpinions save in so far as they might be of assistance
in explaining certain matters., S0 as not to depart
-from the general character of this record I refrain from
attempting anything in the nature of a critical
appreciation of the Dail Courts, the work they did, or
the part they played In the revolution which resulted

in the Treaty. '

s, Dt 00wt

{Cahir Davitt)

i
Date: aal«qugl Do ~ /5%

August 20th 1954.

WitnessQ{\V\ m
jlﬁgé_c}*ﬂ\.\°\§\a. |

{(J.V. Joyce) Crloncl.
20th Aug. 1954.
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